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FUNCTIONS OF THE ICAC COMMITTEE 
 
 
(1)  The functions of the Joint Committee are as follows:  

a) to monitor and to review the exercise by the Commission and the Inspector of 
the Commission’s and Inspector’s functions, 

b) to report to both Houses of Parliament, with such comments as it thinks fit, on 
any matter appertaining to the Commission or the Inspector or connected with 
the exercise of its functions to which, in the opinion of the Joint Committee, the 
attention of Parliament should be directed, 

c) to examine each annual and other report of the Commission and of the 
Inspector and report to both Houses of Parliament on any matter appearing in, 
or arising out of, any such report, 

d) to examine trends and changes in corrupt conduct, and practices and methods 
relating to corrupt conduct, and report to both Houses of Parliament any change 
which the Joint Committee thinks desirable to the functions, structures and 
procedures of the Commission and the Inspector, 

e) to inquire into any question in connection with its functions which is referred to 
it by both Houses of Parliament, and report to both Houses on that question. 

(2)  Nothing in this Part authorises the Joint Committee:  

a) to investigate a matter relating to particular conduct, or 

b) to reconsider a decision to investigate, not to investigate or to discontinue 
investigation of a particular complaint, or 

c) to reconsider the findings, recommendations, determinations or other decisions 
of the Commission in relation to a particular investigation or complaint. 
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FUNCTIONS OF A PARLIAMENTARY COMMITTEE 
APPOINTED UNDER THE 
PROTECTED DISCLOSURES ACT 1994 SECTION 32 
 
 
32.  Review  

(1)  A joint committee of members of Parliament is to review this Act. 

(2)  The review is to be undertaken as soon as practicable after the expiration of one year 
after the date of assent to this Act, and after the expiration of each following period 
of 2 years. 

(3)  The committee is to report to both Houses of Parliament as soon as practicable after 
the completion of each review. 
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RESOLUTIONS AUTHORISING THE INQUIRY 
  
 

Resolution of the Legislative Assembly, Wednesday 6 April 2005  
  
Reference 
 
Motion, by leave, by Mr Carl Scully agreed to:  
 
(1) That the review under section 32 of the Protected Disclosures Act 1994 be 
referred to the Committee on the Independent Commission Against Corruption;  
 
(2) The review is to determine whether the policy objectives of the Protected 
Disclosures Act 1994 remain valid and whether the terms of the Act remain 
appropriate for securing those objectives; and  
 
(3) That a message be sent requesting that the Legislative Council pass a similar 
resolution.  

  
  

Resolution of the Legislative Council, Thursday 7 April 2005  
 
Consideration of Legislative Assembly's message of 6 April 2005. 
 
Motion by the Hon. Henry Tsang agreed to:  
 
That:  
 
(a) the review under section 32 of the Protected Disclosures Act 1994 be 
referred to the Committee on the Independent Commission Against Corruption, 
and  
 
(b) the review is to determine whether the policy objectives of the Protected 
Disclosures Act 1994 remain valid and whether the terms of the Act remain 
appropriate for securing those objectives.  
 
Message forwarded to the Legislative Assembly advising it of the resolution. 
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CHAIRMAN’S FOREWORD 
  
The Hon. Kim Yeadon MP 
Chairman 
Committee on the Independent Commission Against Corruption 
 
 

disclosure n. The act or process of revealing or uncovering. 
Something uncovered; a revelation. 

 
This report presents the findings and recommendations of a review of the Protected 
Disclosures Act 1994 (NSW). 
 
The report identifies the areas for priority reform of the protected disclosures scheme in 
New South Wales. It represents the third occasion on which a review committee, established 
by Parliament to examine the adequacy of the Protected Disclosures Act 1994, has 
supported the need to establish a protected disclosures unit to provide a formal, properly 
resourced advisory body to assist and monitor the handling of protected disclosures 
affecting the New South Wales public sector. The establishment of this unit is again one of 
the central recommendations emerging from the current review. The important differences 
in the present case, as opposed to similar recommendations made by previous review 
committees, is that this recommendation now has the unanimous support of all members of 
the Protected Disclosures Act Implementation Steering Committee, and the costs and 
benefits of the proposal have also been satisfactorily identified. 
  
The terms of reference of the Committee of the Independent Commission Against Corruption 
(the Parliamentary Committee) call upon it to determine whether the policy objectives of the 
Protected Disclosures Act 1994 remain valid and whether the terms of the Act remain 
appropriate for securing those objectives. In the past, the extent to which the Act has been 
achieving its objectives has been largely anecdotal as there is not in place any system for 
the reporting of activity under the Act. The Parliamentary Committee’s recommendations 
address this problem. 
  
The Parliamentary Committee examined comparable Australian whistleblowing legislation 
and is satisfied the objectives of the Protected Disclosures Act 1994 (NSW) retain the 
necessary relevance and scope, although there may be room to extend the coverage of 
disclosure protection to address significant issues affecting public health, safety, or the 
environment.  The three central themes present in whistleblower protection legislation 
Australia-wide are to: facilitate the disclosure of corrupt conduct in the public service; 
provide appropriate protection to whistleblowers; and, ensure the disclosures are properly 
investigated and dealt with.  The objectives of the current public interest disclosure laws 
across the Australian jurisdictions are therefore largely consistent.  The principal difference 
in the scope of the objectives is that Western Australia, Queensland and South Australia 
also cover public health, safety and environmental damage. The Parliamentary Committee 
recommends that the Protected Disclosures Act Implementation Steering Committee 
examine and report to the Minister on whether the Protected Disclosures Act 1994 should 
be amended so as to bring dangers to public health, safety and the environment clearly 
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within the scope of the Act. These are matters of obvious public concern that at present do 
not clearly fall within the definition of maladministration in section 11 of the Act. 
  
Evidence presented to the Parliamentary Committee demonstrated the need for enforceable 
internal reporting procedures to govern the handling of protected disclosures. There had 
been some attempt to achieve this in 1996 under a circular issued by the Premier. However 
this lacked any effective widespread implementation because it had no legislative standing 
and because the picture was confused by the confidentiality of the material. These 
difficulties are addressed in the Parliamentary Committee’s recommendations, which, in 
brief, propose an amendment to the regulation making power so as to expressly provide for 
established, standardised and enforceable procedures as to the investigation, handling and 
reporting of protected disclosures. The Parliamentary Committee’s object is to ensure 
fairness to all parties. There is a need for authorities to expedite their examination of 
disclosures. Evidence presented to the Parliamentary Committee revealed this process could 
take two years or more during which a person’s guilt became unfairly ingrained in the mind 
of their colleagues.  Another serious issue is the removal of a person from their place of 
work during the period that a disclosure is being examined. The Parliamentary Committee 
was told that when this happens, gossip and innuendo usually follows. Uniform precedents 
need to be developed to guide authorities contemplating this course so that such action is 
only taken when it can be demonstrated that it is in the public interest to do so. A person 
who is the subject of a disclosure should be given a reasonable time to address the issues in 
the disclosure. This has not always been the case. Where a disclosure proves unfounded 
there should be a capacity to purge the record.  
 
The Parliamentary Committee found there was a large degree of uncertainty surrounding the 
issue of who determines if a disclosure is protected. Section 7 of the Protected Disclosures 
Act 1994 says a disclosure is protected if it satisfies all the applicable requirements of Part 
2. Section 10 says a disclosure concerning corrupt conduct has to be a disclosure of 
information that shows or tends to show a public authority or official has engaged or 
proposes to engage in corrupt conduct. 
 
The issue of whether facts fall within the provisions of a statutory enactment is a question 
of law. This means that only a court or appropriate tribunal could conclusively determine the 
question of whether a disclosure meets the requirements for protection under the Protected 
Disclosures Act 1994.  This would not include an investigative body such as the 
Independent Commission Against Corruption, as it exercises administrative, not judicial, 
functions. The same can be said of the other investigating authorities, even though the 
Parliamentary Committee found that they currently advise—apparently with confidence—on 
whether a disclosure meets the criteria for protection.  
  
In this situation, a New South Wales whistleblower could never be certain of protection 
unless a court or tribunal found the facts met the criteria of the Protected Disclosures Act 
1994. The Parliamentary Committee recommends changing the Act so as to protect the 
whistleblower where that person had an “honest belief on reasonable grounds”. This test is 
easier to satisfy because the belief need not be correct but only that the officer held the 
belief and that there were reasonable grounds for it. Other Australian jurisdictions have 
adopted this approach. In New South Wales, even if the whistleblower has reasonable 
grounds for his view he gets no protection if he turns out to be wrong. The appropriate 
course is to bring the New South Wales legislation into line with other states. 
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Another area of confusion disclosed in submissions and evidence to the Parliamentary 
Committee arises from the lack of any specific obligation on authorities to investigate a 
disclosure. To correct this the Parliamentary Committee recommends an amendment of the 
Protected Disclosures Act 1994 so as to impose an explicit requirement on an authority to 
adequately assess and properly deal with a disclosure. 
 
The submissions made by New South Wales agencies and investigating authorities have 
been included as an annexure to the report.  It is important to publish the views of these 
agencies and investigating authorities, as these bodies have the principal responsibility for 
making the protected disclosures scheme work. It has not been possible to publish all of the 
submissions that were received (a number are considered by the Parliamentary Committee 
to be confidential in nature, and some individual submissions included a significantly large 
volume of documents).  However, I emphasise that all of the submissions received have 
been scrutinised in the course of the review process, and the relevant issues raised by 
submission have been examined and reported. The submissions received during the 
inquiry—excluding those considered confidential—have been tabled in the Parliament. I 
would like to express my thanks to all the parties who made submissions to the inquiry or 
who gave evidence at the public hearings.  
 
The Parliamentary Committee’s report concludes with supporting remarks on the value of 
holding a national meeting of representatives of key integrity bodies and relevant 
government representatives from each Australasian jurisdiction to discuss the fundamental 
principles that should support whistleblowing legislation to see if they can develop a clear 
consensus position. The meeting would build on the issues identified for discussion in the 
course of the collaborative national research project “Whistling While They Work”. 
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EXECUTIVE SUMMARY 
 
This report arises out of the requirement in section 32 of the Protected Disclosures Act 1994 
to review the Act after the expiration of one year from its date of assent and, as much as 
practicable, at intervals of two years thereafter. In its submission the Protected Disclosures 
Act Implementation Steering Committee recommends that the review period for the Act 
should be changed from the current two-year review cycle to a more realistic and practicable 
period of five years. Currently, principal Acts of Parliament are the subject of a single review 
after five years.  The Parliamentary Committee therefore recommends one further review of 
the Protected Disclosures Act at the expiration of five years. 
 
The report identifies the areas for priority reform of the protected disclosures scheme. It is 
the third occasion on which a parliamentary committee, set up to examine the adequacy of 
the Protected Disclosures Act 1994, has supported the need to establish a Protected 
Disclosures Unit to provide a formal, properly resourced advisory body to assist and monitor 
the handling of protected disclosures. This again is one of the central recommendations 
emerging from the review. The important difference in the present case is that this 
recommendation now has the unanimous support of all members of the Protected Disclosures 
Act Implementation Steering Committee. The costs and benefits of this proposal have also 
been satisfactorily identified. 
 
The regulation making power in section 30 of the Protected Disclosures Act 1994 should be 
amended to expressly provide for the making of enforceable regulations or guidelines as to 
the lodgement, investigation, handling and reporting of protected disclosures. This will 
support the work of the Protected Disclosures Unit. Those regulations will make it mandatory 
for agencies to have in place an internal reporting system to facilitate the making and 
handling of disclosures. 
  
The Parliamentary Committee considers that public authorities, investigating authorities, 
whistleblowers and those persons the subject of disclosures would benefit from established, 
standardised and enforceable procedures as to the investigation, handling and reporting of 
protected disclosures. 
 
In his evidence to the Parliamentary Committee, the Chair of the Protected Disclosures Act 
Implementation Steering Committee said these changes were the most important 
amendments currently required to the Protected Disclosures Act 1994.  
 
The tenor of the evidence to the Committee, particularly from the Protected Disclosures Act 
Implementation Steering Committee, was that the terms of the Protected Disclosures Act 
1994 do not currently go far enough to ensure its objectives are achieved. 
 
The main limitation on the review was the lack of any empirical evidence detailing the 
performance of the provisions of the Act. The Parliamentary Committee’s recommendations 
address this problem. A professionally designed statistical program should be put in place to 
provide a reliable foundation for any future performance assessment. 
 
The Parliamentary Committee examined comparable Australian whistleblowing legislation 
and is satisfied the objectives of the New South Wales Act retain the necessary relevance 
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and scope. The three central themes present Australia-wide are to facilitate the disclosure 
of corrupt conduct in the public service, provide appropriate protection to whistleblowers 
and ensure the disclosures are properly investigated and dealt with. The objectives of 
current public interest disclosure laws are therefore largely consistent.  
 
The principal difference in the scope of the objectives is that Western Australia, Queensland 
and South Australia also cover public health, safety and environmental damage. The 
Parliamentary Committee recommends that the Protected Disclosures Act Implementation 
Steering Committee examine and report to the Minister on whether the Protected 
Disclosures Act should be amended so as to bring dangers to public health, safety and the 
environment clearly within the scope of the Act.  
 
It also recommends that the name of the Protected Disclosures Act 1994 be altered to 
‘Public Interest Disclosures Act 1994’ so as to take in the broad public interest 
considerations of the Act. This again, is in line with the Protected Disclosures Act 
Implementation Steering Committee’s recommendation. 
 
The Parliamentary Committee found there was a large degree of uncertainty surrounding the 
issue of who determines if a disclosure is protected. Section 7 of the Protected Disclosures 
Act 1994 says a disclosure is protected if it satisfies all the applicable requirements of Part 
2. Section 10 says a disclosure concerning corrupt conduct has to be a disclosure of 
information that shows or tends to show a public authority or official has engaged or 
proposes to engage in corrupt conduct. 
 
The issue of whether facts fall within the provisions of a statutory enactment is a question 
of law. This means a court or appropriate tribunal could only conclusively determine the 
question of whether a disclosure meets the requirements for protection under the Protected 
Disclosures Act 1994.  This would not include an investigative body such as the 
Independent Commission Against Corruption as it exercises administrative functions. The 
same can be said of the other investigating authorities even though the Parliamentary 
Committee found that they currently advise, apparently with confidence, on whether a 
disclosure meets the criteria for protection.  
  
In this situation, a New South Wales whistleblower could never be certain of protection 
unless a court or tribunal found the facts met the criteria of the Protected Disclosures Act 
1994. The Parliamentary Committee recommends changing the Act so as to protect the 
whistleblower where that person had an “honest belief on reasonable grounds”. This test is 
easier to satisfy because the belief need not be correct but only that the officer held the 
belief and that there were reasonable grounds for it. Other Australian jurisdictions have 
adopted this approach. In New South Wales, even if the whistleblower has reasonable 
grounds for his view he gets no protection if he turns out to be wrong. The appropriate 
course is to bring the New South Wales legislation into line with other states. 
  
Another area of confusion disclosed in submissions and evidence to the Parliamentary 
Committee arises from the lack of any specific obligation on authorities to investigate a 
disclosure. To correct this, the Parliamentary Committee recommends an amendment of the 
Protected Disclosures Act 1994 so as to impose an explicit requirement on an authority to 
investigate a disclosure subject to such exceptions as may be prescribed by regulation. 
Precedents can be drawn from the legislation in other Australian States that generally 
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exclude trivial, frivolous and vexatious disclosures and those which have already been 
properly investigated or in respect of which there is no prospect of obtaining sufficient 
evidence because of the time that has elapsed since the occurrence of the matter. 
 
The Parliamentary Committee supports, in the circumstances outlined in this report, a right 
to seek damages where a person who has made a protected disclosure and suffers 
detrimental action in reprisal. 
 
The Parliamentary Committee also gives in principle support to providing for a person who 
has made a protected disclosure to take out an injunction against the taking of a reprisal. 
 
The Parliamentary Committee’s review was well supported by public involvement both at the 
public inquiry and through well researched and presented submissions. Those submissions 
were a primary source of the recommendations made in the Parliamentary Committee’s 
report. 
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RECOMMENDATIONS 
 
 
Recommendation 1 
The Parliamentary Committee recommends that the name of the Protected Disclosures Act 
1994 be altered to Public Interest Disclosures Act 1994 so as to focus it on the public 
interest objectives of the Act.  This change is supported by the Protected Disclosures Act 
Implementation Steering Committee. (after Para.3.13, Page 23) 
 
 
Recommendation 2 
The Parliamentary Committee recommends that the long title of the Protected Disclosures 
Act 1994, which currently reads “An Act to provide protection for public officials disclosing 
corrupt conduct, maladministration and waste in the public sector; and for related purposes” 
should be re-worded to reflect the broader objective in section 3. (after Para.3.13, Page 23) 
 
 
Recommendation 3  
The Parliamentary Committee recommends that the Protected Disclosures Act 
Implementation Steering Committee examine and advise the Minister whether the Protected 
Disclosures Act should be amended so as to bring dangers to public health, safety and the 
environment clearly within the scope of the Protected Disclosures Act 1994. These are 
matters of obvious public concern that at present do not clearly fall within the definition of 
maladministration in section 11. In that examination the cost implications of creating 
additional investigating authorities such as the Department of Health, Workcover and the 
Department of Environment and Planning should be assessed. (after Para.3.13, Page 23) 
 
 
Recommendation 4 
The Parliamentary Committee recommends that the regulation making power in section 30 of 
the Protected Disclosures Act 1994 be amended to expressly provide for the making of 
enforceable regulations or guidelines as to the lodgement, investigation, handling and 
reporting of protected disclosures. (after Para.3.24, Page 26) 
 
 
Recommendation 5 
The Parliamentary Committee recommends that Part 2 of the Protected Disclosures Act 
1994 be amended so as to protect a disclosure where the public official has an honest belief 
on reasonable grounds that it is true. This will bring New South Wales into line with other 
States and give improved protection to the whistleblower.  This change is not intended to 
replace the existing criteria but to provide an additional alternative protection to the purely 
objective test that is currently in place. (after Para.3.30, Page 27) 
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Recommendation 6 
The Parliamentary Committee recommends that: 

(a) the NSW Department of Health seek advice from the Crown Solicitor on whether the 
current definition of “Public Official” includes Area Health staff that are employed 
under the Health Services Act 1997; and 

(b) if the Crown Solicitor is of the view that the definition does not include these 
employees, then an appropriate amendment should be made to the Act. (after 
Para.3.36, Page 30) 

 
 
Recommendation 7 
The Parliamentary Committee recommends that consideration be given to including the 
Health Care Complaints Commission as an investigating authority under the Protected 
Disclosures Act 1994. (after Para.3.39, Page 30) 
 
 
Recommendation 8  
The Parliamentary Committee recommends that the Protected Disclosures Act 1994 be 
amended to require each public authority and investigating authority to adequately assess 
and properly deal with a protected disclosure. This requirement will bring New South Wales 
into line with other Australian States who, with the exception of South Australia, already have 
a similar provision. (after Para.3.44, Page 31) 
 
 
Recommendation 9  
The Parliamentary Committee recommends that the Protected Disclosures Act 1994 be 
amended to enable the establishment of a Protected Disclosures Unit within the Office of 
the Ombudsman, funded by an appropriate additional budgetary allocation, to perform 
monitoring and advisory functions as follows:  

(a) to provide advice to persons who intend to make, or have made, a protected 
disclosure;  

(b) to provide advice to public authorities on matters such as the conduct of 
investigations, protections for staff, and general legal advice on interpreting the Act;  

(c)    to provide advice and assistance to public authorities on the development or 
improvement of internal reporting systems concerning protected disclosures;  

(d)    to audit the internal reporting policies and procedures of public authorities, (other 
than investigating authorities); 

(e) to monitor the operational response of public authorities (other than investigating 
authorities) to the Act;  

(f) to act as a central coordinator for the collection and collation of statistics on 
protected disclosures, as provided by public authorities and investigating authorities;  

(g) to publish an annual report containing statistics on protected disclosures for the 
public sector in New South Wales and identifying any systemic issues or other 
problems with the operation of the Act;  

(h) to coordinate education and training programs, in consultation with the Protected 
Disclosures Act Implementation Steering Committee, and provide advice to public 
authorities seeking assistance in developing internal education programs;  
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(i) to publish guidelines on the Act in consultation with the investigating authorities;  
(j) to develop proposals for reform of the Act, in consultation with the investigating 

authorities and Protected Disclosures Act Implementation Steering Committee; and 
(k) to provide executive and administrative support to the Protected Disclosures Act 

Implementation Steering Committee. 
In order to enable the proposed Public Interest Disclosures Unit to monitor trends in the 
operation of the protected disclosures scheme, there should be a requirement for: 

(i) public authorities and investigating authorities to notify the Protected 
Disclosures Unit of all disclosures received which appear to be protected under 
the Act;  

(ii) public authorities (excluding investigating authorities) investigating disclosures 
to notify the Protected Disclosures Unit of the progress and final result of each 
investigation of a protected disclosure they carry out; and 

(iii) investigating authorities to notify the Protected Disclosures Unit of the final 
result of each protected disclosure investigation they carry out.  

All members of the Protected Disclosures Act Implementation Steering Committee support 
this amendment. If Recommendation 1 is adopted, the name of the unit should be changed 
for consistency, to the Public Interest Disclosures Unit. (after Para.3.56, Pages 36-37) 
 
 
Recommendation 10 
The Clerk of the Legislative Assembly and the Clerk of the Parliaments ensure that 
appropriate training and supportive documentation is made available to members of 
Parliament regarding the receipt of a disclosure from a public official under section 19 of the 
Protected Disclosures Act 1994. (after Para.3.61, Page 38) 
 
 
Recommendation 11 
The absence of a statistical base has been a central weakness in the implementation of the 
Protected Disclosures scheme to date.  To rectify this, the Protected Disclosures Unit should 
develop uniform standards and formats for statistical reporting.  For this purpose, it should 
seek professional advice on the development of an appropriate statistical model or framework 
for the on-going assessment of the effectiveness of the Protected Disclosures Act 1994.  This 
framework, including the information that needs to be captured, should be established before 
the regulations are finalised. (after Para.3.63, Page 39) 
 
 
Recommendation 12 
The Parliamentary Committee agrees in principle that the Protected Disclosures Act 1994 
should be amended to provide a right to seek damages where a person who has made a 
protected disclosure suffers detrimental action in reprisal, but suggests that before the 
matter proceeds further the Protected Disclosures Act Implementation Steering Committee 
should review and develop this proposal in more detail and to consult with relevant 
authorities to resolve the issues mentioned in this report. Subject to the satisfactory 
resolution of those matters the Committee recommends that an appropriate amendment go 
forward for inclusion in a Statute Miscellaneous Provisions (Amendment) Act. (after 
Para.3.78, Page 43) 
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Recommendation 13 
The Parliamentary Committee recommends that the Protected Disclosures Act 1994 be 
amended so as to authorise a person who has made a protected disclosure (or a public 
authority or investigating authority on behalf of such a person) to apply for an injunction 
against the making of a reprisal. This amendment will assist persons and authorities to limit 
detrimental action occurring during the management of a protected disclosure. The inclusion 
in the Act of a suitable provision for injunctive relief has been recommended by the 
Ombudsman, the Protected Disclosures Act Implementation Steering Committee and in other 
evidence or submissions. Similar injunctions against reprisals are available in Queensland 
and in the Australian Capital Territory. (after Para.3.79, Page 44) 
 
 
Recommendation 14 
The Parliamentary Committee recommends that sections 20 and 28 of the Protected 
Disclosures Act 1994 be amended to include a statement specifying the Director of Public 
Prosecutions (DPP) as the prosecuting authority for the purposes of those provisions, in order 
to remove the uncertainty that currently exists as to the prosecuting authority in relation to 
these provisions. The change recommended should not preclude a criminal action by an 
individual. (after Para.3.83, Page 45) 
 
 
Recommendation 15 
In its submission, the Protected Disclosures Act Implementation Steering Committee 
recommends that the review period for the Protected Disclosures Act 1994 should be 
changed from the current two-year review cycle to a more realistic and practicable period of 
five years. Current Government policy requires one review after five years in respect of 
principal legislation. No further reviews are required thereafter. The recommendations of this 
report, if implemented, will result in important practical changes to the protected disclosures 
scheme, which would benefit from a further review after five years. The Parliamentary 
Committee accordingly recommends that section 32 be amended to require one further 
review at the expiration of five years. Section 32 should sunset after that review. (after 
Para.4.3, Page 49) 
 
 
Recommendation 16 
The Parliamentary Committee notes that the Protected Disclosures Act Implementation 
Steering Committee is an ad hoc body established by the various New South Wales 
investigating authorities as a means of co-ordinating and sharing concerns and experiences 
with the practical implementation of the Protected Disclosures Act 1994. The Parliamentary 
Committee recommends that consideration be given to establishing this function under the 
Act, as a statutory advisory committee. (after Para.4.5, Page 50) 
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Recommendation 17 
The Parliamentary Committee recommends that a national conference of representatives of 
key integrity bodies and relevant government representatives from each Australasian 
jurisdiction be convened under the auspices of the Office of the Ombudsman to discuss, with 
a view to reaching consensus on the fundamental principles for whistleblowing legislation. 
The conference would build on the issues identified for discussion in the course of the 
collaborative national research project ‘Whistling While They Work’. The conference should 
be organised on the basis that participants pay their own travel and accommodation 
expenses, with the convening organisation providing the venue, refreshments and lunches, 
settling an agreed agenda, chairing the conference and preparing minutes setting out what 
was agreed. Organised on this basis, the conference should not involve a significant financial 
impost on the convening agency. The conference should be supported by a suitable 
supplementation of funds. (after Para.4.8, Page 51) 
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CHAPTER 1 –  
THE CONDUCT OF THE REVIEW 
 
 
Statutory requirement for review of Protected Disclosures Act 1994  
 
1.1 Section 32 of the Protected Disclosures Act 1994 requires a joint committee of 
Parliament to review the Act one year after the date of assent and after each following period 
of two years. Two reviews have been undertaken; the most recent was completed in August 
2000. Both were conducted by the Committee on the Office of the Ombudsman and the 
Police Integrity Commission.    
 
 
Joint House resolutions 
 
1.2 In early 2005, the then Premier, the Hon. Bob Carr MP, wrote to the leaders of both 
Houses requesting the passage of an appropriate resolution for a review of the Protected 
Disclosures Act 1994 to be conducted by the ICAC Committee. By Joint House resolutions, 
the ICAC Committee was required to act as a joint committee of members of Parliament 
under section 32 of the Protected Disclosures Act 1994 to review the Act.  The Committee 
considered the joint resolutions at its meeting of 6 April 2005, and, after considering 
procedural advice, resolved to conduct an inquiry to review the Protected Disclosures Act 
1994. 
 
1.3 Under the terms of the resolutions the review is to determine whether the policy 
objectives of the Protected Disclosures Act 1994 remain valid and whether the terms of the 
Act remain appropriate for securing those objectives. The Committee notes that the 
requirement in section 32 is to review the Act. Nothing material flowed from this difference. 
 
1.4 One other matter, however, is worthy of comment. The resolutions explicitly refer the 
review of the Protected Disclosures Act 1994 to the ICAC Committee.  Section 64(1)(e) of 
the Independent Commission Against Corruption Act 1988 provides for the ICAC Committee 
to inquire into any question in connection with its functions which is referred to it by both 
Houses of Parliament, and report to both Houses on that question.  It has been suggested 
that none of the statutory functions in section 64 of the Independent Commission Against 
Corruption Act seem adequate to authorise the Committee to undertake the review. A more 
appropriate mechanism for any future review might be to establish a joint select committee 
whose membership comprises the same members who form the ICAC Committee or other 
nominated committee.  The powers and terms of reference of that committee would be those 
of a normal select committee established by joint resolution for a particular purpose. 
 
 
Invitation for submissions 
 
1.5 The ICAC Committee (hereafter the Parliamentary Committee) called for submissions 
on 23 May 2005 with a closing date subsequently extended to 1 December 2005 as a 
consequence of the resignation of the Hon. Bob Carr MP from the premiership and the 
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subsequent reshuffle of portfolio responsibilities. There was also significant debate amongst 
the members of the Protected Disclosures Act Implementation Steering Committee on some 
specific matters, and these issues were not resolved until mid-2006.  A list of submissions 
relating to the review can be found at Annexure 1. Some submissions have been treated as 
confidential because of the personal material they contained or because they contained 
information that had been lodged under a claim of being a protected disclosure. 
 
 
Public hearings 
 
1.6 The Parliamentary Committee held public hearings for the review on Thursday 3 
August 2006 and Friday 4 August 2006 and heard evidence from the following officials, 
individuals and authors of key submissions: 
 
 

Thursday 3 August 2006 
 
Dr Peter Bowden  President (New South Wales) Whistleblowers Australia, 

Mr Robert Sendt   Auditor-General, NSW Audit Office 

Ms Jane Tebbatt Acting Assistant Auditor-General, Audit Office of NSW 

Ms Jill Hennessy  Director, NSW Department of Health 

Ms Frances Waters  Employee Relations, NSW Department of Health 

Ms Michelle O’Heffernon Principal Policy Officer, NSW Department of Health 

Mr Christopher Ballantine Assistant Director, NSW Department of Education and Training 

Ms Leslie Tree  Director-General, Ministry for Police 

Senior Sergeant  Professional Standards Command, NSW Police 
Wendy Upton  

Mr Andrew Allen  Secretary, Medical Consumers’ Association 
Dr Thomas Benjamin  
 
 

Friday 4 August 2006 
 
Mr Chris Wheeler  Chairman of the Protected Disclosures Act Implementation 

Steering Committee  

Ms Margaret Penhall-Jones  

Mr David Sheehan  

Dr Grahame Wagener  
Mr Michael Cranny  
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CHAPTER 2 –  
RESULTS OF THE TWO PREVIOUS REVIEWS OF 
THE PROTECTED DISCLOSURES ACT 1994 
 

2.1 Two previous reviews of the Protected Disclosures Act 1994 have been conducted.  
Annexure 2 of this report puts the previous recommendations of the earlier reviews in the 
form of a table showing the recommendations that have or have not been implemented or 
have been partly implemented (from Appendix A of the Issues Paper of the NSW 
Ombudsman of April 2004).   
 
2.2 The submissions by the Protected Disclosures Act Implementation Steering Committee 
and by the Ombudsman to this inquiry to review the Protected Disclosures Act 1994 have 
detailed the problems that make a continuation of existing arrangements inefficient and 
inequitable for those public officials dependant upon a reliable protected disclosures 
scheme.  In part, the reasons for the absence of progress on previous reviews were put down 
to the lack of an identified need for a Protected Disclosure Unit. It will be seen in this report 
that the Protected Disclosures Act Implementation Steering Committee has now given 
unanimous support to establishment of such a Unit and the Ombudsman has provided 
costings for the establishment of a unit. (Annexure 4 of this report)  
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CHAPTER 3 –  
THE CURRENT REVIEW AND PRIORITIES FOR 
REFORM ARISING FROM IT 
 
 
Approach to the Review 
 
3.1 The approach taken by the Parliamentary Committee in the conduct of this review has 
been to evaluate, in accordance with the terms of reference, the priority areas for reform of 
the protected disclosures scheme operating in New South Wales.1 The main limitation in 
regard to the review arises from the lack of any empirical evidence detailing the performance 
of the provisions of the Protected Disclosures Act 1994. Dr A.J. Brown puts this succinctly:  

“Two jurisdictions (SA, NSW) lack any system of public reporting of activity under 
the Act, so its implementation is largely unknown.”2  

 
3.2 In the past, the view of the Office of the Ombudsman has been that any assessment of 
the Protected Disclosures Act 1994 and the extent to which it has been achieving its 
objectives has been largely anecdotal.3  
 
 
Commonwealth legislation 
 
3.3 The Federal Parliament has used its constitutional powers to provide for whistleblower 
protection in relation to breaches of the Corporations Act 2001. This was done in 2004 by 
inserting Part 9.4AAA into the Corporations Act to provide protection for any company 
employee who reported a suspected violation of the Corporations Act. This legislation extends 
whistleblower protection to employees of companies and subcontractors throughout Australia.  
 
3.4 In 2004, the Federal Parliament passed the Workplace Relations Amendment 
(Codifying Contempt Offences) Act 2004 which introduced whistleblower protection into the 
Workplace Relations Act 1996. In 2005, changes were considered to the Trade Practices Act 
1974 to encourage whistleblowers to assist in exposing cartels.  
 
3.5 The Parliamentary Committee notes the two previous reviews of the Protected 
Disclosures Act 1994 did not examine the possible application of Commonwealth legislation 
in areas covered by the State Act. The Protected Disclosures Act Implementation Steering 
Committee should at a suitable time clarify this relationship if it leads to uncertainty in 
regard to the application of State legislation. The matter does not appear to currently give 
rise to any difficulties. Dr Brown provided the following helpful remarks to the Committee in 
regard to this matter: 

 
1 In his letter dated 13 October 2004, the then Premier said that the third review provides an appropriate 
opportunity for an evaluation of the priority areas of reform. 
2 Dr AJ Brown, Public Interest Disclosure Legislation in Australia: Towards the Next Generation? P v. 
3 See page 31 of the Second Review of the Protected Disclosures Act 1994. 
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The Commonwealth provisions you refer to, currently have no direct impact for 
your review of the Protected Disclosures Act (NSW) or similar public sector 
legislation in other jurisdictions. 

Part 9.4AAA of the Corporations Act 2001 extends protection to officers, 
employees, contractors or employees of contractors to a company, who report 
breaches of the Corporations Act.  This legislation therefore largely parallels the 
PD Act for the private sector, in relation to public interest matters that can be 
raised as breaches of the Act, which is very broad e.g. breaches of directors' 
duties.  But to the best of my knowledge none of this would apply to public 
sector agencies covered by the PD Act. 

The 2004 amendments to the Workplace Relations Act inserted Part 4A 
(ss.337A-337D) into Schedule 1, Chapter 11 of the Workplace Relations Act 
1996.  These provisions simply extend protection to officers, employees and 
members of 'organisations' (i.e. unions or employer associations) who report 
breaches of the Schedule or the Act by an organisation, or by an officer or 
employee of an organisation.  The Schedule itself deals only with 'Registration 
and Accountability of Organisations'.  In other words, these provisions only 
provide protection to whistleblowers from within unions or employer 
associations, who blow the whistle on breaches of the rules that govern how 
industrial and employer organisations are established and how they are meant 
to behave as players in the workplace relations system.  It does not provide any 
general protection to employees who wish to blow the whistle on public interest 
matters under the control of their employers (whether public sector or private 
sector).  There is minimal overlap or relationship with the type of general 
scheme for the making of public interest disclosures attempted by the NSW 
Protected Disclosures Act.4

 
 
Policy objectives of the Protected Disclosures Act 1994  
 
3.6 The Parliamentary Committee’s terms of reference require it to determine whether the 
policy objectives of the Protected Disclosures Act 1994 remain valid. The Committee takes 
this to mean whether those objectives remain sound, just, and well founded.  The Committee 
is then required to determine whether the terms of the Act remain appropriate for securing 
those objectives. 
 
3.7 The object of the Protected Disclosures Act 1994 is set out in section 3, which reads: 
 

(1) The object of this Act is to encourage and facilitate the disclosure, in the public 
interest, of corrupt conduct, maladministration and serious and substantial waste in the 
public sector by:  

(a) enhancing and augmenting established procedures for making disclosures 
concerning such matters, and 

(b) protecting persons from reprisals that might otherwise be inflicted on them 
because of those disclosures, and 

(c) providing for those disclosures to be properly investigated and dealt with. 
 

 
4 Email dated 6 September 2006. 
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(2) Nothing in this Act is intended to affect the proper administration and management 
of an investigating authority or public authority (including action that may or is required 
to be taken in respect of the salary, wages, conditions of employment or discipline of a 
public official), subject to the following: 
 

(a) detrimental action is not to be taken against a person if to do so would be in 
contravention of this Act, and 

(b) beneficial treatment is not to be given in favour of a person if the purpose (or 
one of the purposes) for doing so is to influence the person to make, to 
refrain from making, or to withdraw a disclosure. 

 
3.8 This provision shows the Protected Disclosures Act 1994 has a single object or end 
towards which efforts are to be directed. That objective is “to encourage and facilitate the 
disclosure, in the public interest, of corrupt conduct, maladministration and serious and 
substantial waste in the public sector”. The function of the remainder of section 3 is to set 
out the ways by which this objective is to be achieved. Those ways are by enhancing and 
augmenting established procedures for making disclosures, protecting persons from reprisals 
and by providing for disclosures to be properly investigated and dealt with.  
 
3.9 The long title and short title of the Protected Disclosures Act 1994, which legally are 
intended to serve as a guide to the general legislative purpose of the statute, do not 
adequately reflect the broader objective in section 3. The Chairman of the Protected 
Disclosures Act Implementation Steering Committee, Mr Chris Wheeler, made this point in 
his evidence to the Committee: 
 

Mr WHEELER:  To my mind, one of the problems with the legislation is its title. 
It talks about "protected disclosures". A number of other jurisdictions have used 
"public interest disclosure" in the title, which sets the scene at the outset. We 
have it in the objects clause. But when you think about the legislation, it is 
designed to facilitate public interest disclosures. Protecting whistleblowers is one 
way of achieving that, but its aim is to bring to light matters that would not come 
to light or otherwise. To my knowledge, the Act should have that in its title so it is 
clear at the outset. Okay, it is about protecting people, but the Act is primarily 
there to get public interest disclosures. 

 
3.10 Dr Brown, in his Discussion Paper, states that the name of the New South Wales Act 
has the potential to create unrealistic expectations about the protection on offer and that the 
Act should be altered to put the focus on the public interest substance of disclosures rather 
than on personalities.5 He says ‘protected disclosure’ has connotations of a security 
designation akin to ‘top secret’. 
 
3.11 The submission by the Protected Disclosures Act Implementation Steering Committee 
supports a change in name to focus it on the object of the Act. The Parliamentary Committee 
agrees with this course and recommends that the name of the act be altered to “Public 
Interest Disclosures Act 1994” or “Public Interest Disclosure Act 1994” either of which 
would be satisfactory. A similar change is supported by the Minister for Planning in his 
submission. The long title, which currently reads “An Act to provide protection for public 

 
5 Brown, Op cit. p7 
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officials disclosing corrupt conduct, maladministration and waste in the public sector; and 
for related purposes” should be re-worded to reflect the broader objective in section 3. 
 
 
 

Comparison of the objectives of Australian whistleblowing legislation 
 
New South Wales: The object of the Protected Disclosures Act 1994 is to encourage and 
facilitate the disclosure, in the public interest, of corrupt conduct, maladministration and 
serious and substantial waste in the public sector by enhancing and augmenting established 
procedures; protecting persons from reprisals; and providing for the disclosures to be properly 
dealt with.6

 
Queensland: The Whistleblowers Protection Act 1994 promotes the public interest by 
protecting persons who disclose unlawful, negligent or improper conduct affecting the public 
sector or who disclose danger to public health or safety or who disclose danger to the 
environment.7

 
South Australia: The aim of the Whistleblower Act 1993 is to facilitate the disclosure, in the 
public interest, of maladministration and waste in the public sector and of corrupt or illegal 
conduct generally by providing means by which such disclosures may be made and by 
providing appropriate protections for those who make such disclosures.8

 
Tasmania: The Public Interest Disclosures Act 2002 is an act to encourage and facilitate 
disclosures of improper conduct by public officers and public bodies, to protect persons 
making those disclosures and others from reprisals to provide for the matters disclosed to be 
properly investigated and dealt with.9

 
Western Australia: The Public Interest Disclosure Act 2003 is an act to facilitate the 
disclosure of public interest information, to provide protection for those who make 
disclosures and for those the subject of disclosures.10

 
Victoria: The purposes of the Whistleblowers Protection Act 2001 are to encourage and 
facilitate disclosures of improper conduct by public officers and public bodies; to provide 
protection for the person making the disclosure and others who might suffer reprisals; and to 
provide for the matters disclosed to be properly dealt with.11

 
 
 
3.12 An appropriate way to examine the validity or soundness of the objective in section 3 
is to compare it with the objectives of other Australian whistleblower legislation. That 
comparison, which follows, shows Australian States have a high degree of commonalty of 
purpose in this legislation. The New South Wales Act reflects the three central themes that 

                                         
6 Protected Disclosures Act 1994, section 3. 
7 Whistleblowers Protection Act 1994, section 3. 
8 Whistleblower Protection Act 1993, section 3. 
9 Public Interest Disclosures Act 2002. See Long Title. 
10 Public Interest Disclosure Act 2003.  See Long Title. 
11 Whistleblowers Protection Act 2001, section 1. 
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occur in Australian whistleblower legislation. These are to facilitate disclosure of corrupt 
conduct in the public service, provide appropriate protection to whistleblowers and ensure 
the disclosures are properly investigated and dealt with. In his Issues Paper the NSW 
Ombudsman describes these as three almost universal pre-requisites for the vast majority of 
employees to make a disclosure when they become aware of serious problems within the 
management or operation of their organisation. 12

 
3.13 The principal difference in the scope of the objectives is that Western Australia, 
Queensland and South Australia also cover public health, safety and environmental damage. 
The Parliamentary Committee recommends that the Protected Disclosures Act 
Implementation Steering Committee examine and report to the Minister on whether the 
Protected Disclosures Act 1994 should be amended so as to bring dangers to public health, 
safety and the environment clearly within the scope of the Act. These are matters of obvious 
public concern that at present do not clearly fall within the definition of maladministration in 
section 11. In that examination, the cost implications of creating additional investigating 
authorities such as the Department of Health, Workcover and the Department of Environment 
and Planning should be assessed.  
 
 
 
Recommendation 1 
The Parliamentary Committee recommends that the name of the Protected Disclosures 
Act 1994 be altered to Public Interest Disclosures Act 1994 so as to focus it on the 
public interest objectives of the Act.  This change is supported by the Protected 
Disclosures Act Implementation Steering Committee. 
 

 
 
Recommendation 2 
The Parliamentary Committee recommends that the long title of the Act, which 
currently reads  “An Act to provide protection for public officials disclosing corrupt 
conduct, maladministration and waste in the public sector; and for related purposes” 
should be re-worded to reflect the broader objective in section 3. 
 

 
 
Recommendation 3  
The Parliamentary Committee recommends that the Protected Disclosures Act 
Implementation Steering Committee examine and advise the Minister whether the 
Protected Disclosures Act should be amended so as to bring dangers to public health, 
safety and the environment clearly within the scope of the Act. These are matters of 
obvious public concern that at present do not clearly fall within the definition of 
maladministration in section 11. In that examination the cost implications of creating 
additional investigating authorities such as the Department of Health, Workcover and 
the Department of Environment and Planning should be assessed. 
 

                                         
12 NSW Ombudsman Issues Paper April 2004, The Adequacy of the Protected Disclosures Act to Achieve its 
Objectives, p.8 
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Enhancing and augmenting established procedures for making disclosures 
(Section 3 (1)(a)) 
 
Internal reporting procedures: 
3.14 One of the criteria in section 8 for a protected disclosure is that it complies with an 
internal reporting procedure of the relevant authority. This requirement relates to a disclosure 
made by a public official to another officer of the same authority. The intention seems to 
have been to oblige authorities to set up such a reporting system as a pre-condition for a 
disclosure to get protection. Witnesses in earlier reviews said confidence in the internal 
reporting system was crucial to the success of the scheme.13

 
3.15 In a circular to Ministers in November 1996, the Premier instructed public agencies 
to put in place documented internal reporting procedures that provided clear and 
unequivocal protection to employees who report corrupt conduct, maladministration and 
serious and substantial waste of public money. A copy of these procedures was required to be 
forwarded to the Premier’s Department. The difficulty of achieving this in the absence of a 
body with statutory powers and functions for implementation of the Act was made clear in 
the evidence of Mr Chris Wheeler, Chairman of the Protected Disclosures Act Implementation 
Steering Committee, who said: 
 

Mr WHEELER: The circular went out to all agencies, and it was followed up by a 
letter. Not all agencies complied. As a matter of fact, only 63 per cent of the 
agencies responded to the circular. The follow-up letter got another 21 per cent. 
It was only when we wrote to the remaining agencies and said, "We are going to 
name you" that we got most of the rest—but not all—to comply. So then we had 
to name them in front of the Joint Committee and in a report. This is an example 
of what can happen if there is not a statutory power, and it is merely a 
discretionary matter of, "Please do X." Unless something is going seriously wrong 
in an agency, this is not an issue that a lot of them regard as vitally important. 
They have other operational priorities that take precedence. 

 
3.16 The Protected Disclosures Act 1994 requires a disclosure to be made in accordance 
with the relevant investigation Act. In the case of a disclosure to the Independent 
Commission Against Corruption, section 10 says it has to be made in accordance with the 
Independent Commission Against Corruption Act 1988. In the case of a disclosure to the 
Ombudsman section 11 requires it to be in accordance with the Ombudsman Act 1974. 
Where the disclosure is to the Auditor General, section 12 says it must be in accordance with 
the Public Finance and Audit Act 1983. In all these cases regulations could have been made 
relating to the making of disclosures. However, to date no regulations have been made for 
this purpose.  
 
3.17 Similarly, there seems to have been no effort to use the regulation making power in 
section 30 that permits the making of regulations that are necessary or convenient for 
carrying out or giving effect to the Protected Disclosures Act 1994. It appears as if no one 
has examined the scope that these existing powers afford to regulate disclosures. This 
situation does not lessen the need for clear heads on which enforceable disclosure 
regulations or guidelines can be made but it would have made the case for them more 

 
13 See page 56 of the September 1996 Report of the Review Committee. 
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evident if there had been an effort to bring in, by regulation, the procedures sought by the 
Protected Disclosures Act Implementation Steering Committee and that this had failed 
because of insufficient regulatory powers. 
 
3.18 The submission received from the Protected Disclosures Act Implementation Steering 
Committee recommends that the Protected Disclosures Act 1994 be amended to place an 
obligation on the agency to have in place an internal reporting system to facilitate the making 
of disclosures to protect the whistleblower when those disclosures are made and to require 
the agency to deal with the disclosure in accordance with guidelines of either the agency or 
from a Protected Disclosures Unit. 
 
3.19 In his evidence to the Parliamentary Committee, Mr Chris Wheeler, Chairman of the 
Protected Disclosures Act Implementation Steering Committee, said these changes were the 
most important amendments currently required to the Protected Disclosures Act 1994. Dr 
Brown also stresses the necessity for the development in New South Wales of clearer 
statutory guidance for whistleblower systems and that this is a major priority.14

 
3.20 In the course of evidence to the Parliamentary Committee, persons who had been the 
subject of disclosures raised a number of issues. These issues mainly concerned natural 
justice and procedural fairness. These matters should be suitably covered in guideless or 
regulations. 
 
3.21 The first of these is the need for authorities to expedite their examination of a 
disclosure. Evidence given to the Parliamentary Committee was that this process could take 
two years or more during which a person’s guilt becomes unfairly ingrained in the mind of 
their colleagues.  
 
3.22 Another serious issue is the removal of a person from their place of work during the 
period a disclosure is being examined. The Parliamentary Committee was told that when this 
happens, gossip and innuendo follows. Uniform precedents need to be developed to guide 
authorities contemplating this course so that such action is only taken when it can be 
demonstrated that it is in the public interest to do so. A person the subject of a disclosure 
should be given a reasonable time to address the issues in the disclosure. This has not 
always been the case. Where a disclosure proves unfounded there should be a capacity to 
purge the record. 
 
3.23 The Parliamentary Committee considers that public authorities, investigating 
authorities, whistleblowers and those persons the subject of disclosures would benefit from 
established, standardised and enforceable procedures as to the investigation, handling and 
reporting of protected disclosures.  
 
3.24 The Parliamentary Committee recommends that the regulation making power in 
section 30 of the Protected Disclosures Act 1994 be amended to expressly provide for the 
making of regulations or guidelines on these matters.  
 
 
 

 
14 Brown, Op cit. pv. 
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Recommendation 4 
The Parliamentary Committee recommends that the regulation making power in section 
30 of the Protected Disclosures Act 1994 be amended to expressly provide for the 
making of enforceable regulations or guidelines as to the lodgement, investigation, 
handling and reporting of protected disclosures. 
 

 
 
Clarifying the right to protection: 
3.25 The Parliamentary Committee examined who determines if a disclosure is protected.  
Unfortunately, this central issue was not examined either in the Ombudsman’s submission or 
in the submission of the Protected Disclosures Act Implementation Steering Committee. A 
hint of the problem can be seen in the Protected Disclosures Fact Sheet attached to the 
Steering Committee’s submission. That fact sheet contains phrases such as “It is most likely 
this is a protected disclosure” and “It is probably not a protected disclosure.”  
 
3.26 Section 7 of the Protected Disclosures Act 1994 says a disclosure is protected if it 
satisfies all the applicable requirements of Part 2. Section 10 says a disclosure concerning 
corrupt conduct has to be a disclosure of information that shows or tends to show a public 
authority or official has engaged or proposes to engage in corrupt conduct. 
 
3.27 In Collector of Customs v Agfa-Gevaert Ltd 1995-1996, the High Court of Australia 
said the question of whether facts fall within the provisions of a statutory enactment is a 
question of law. This means a court or appropriate tribunal could only conclusively determine 
the question of whether a disclosure meets the requirements for protection under the 
Protected Disclosures Act 1994.  This would not include an investigative body such as the 
Independent Commission Against Corruption as it exercises administrative functions. The 
same can be said of the other investigating authorities even though they currently advise, 
apparently with confidence, on whether a disclosure meets the criteria for protection.  
 
3.28 In this situation, a New South Wales whistleblower could never be certain of 
protection unless a court or tribunal found the facts met the criteria of the Protected 
Disclosures Act 1994. 
 
3.29 At the Second Reading in the Legislative Assembly of the Whistleblowers Protection 
Bill (No. 2) on 15 November 1994, the then Minister, the Hon. Chris Hartcher MP, said the 
primary test for securing protection “is a purely objective one, namely, a disclosure by an 
individual must ‘show or tend to show’ that there has been misconduct.”  The test agreed 
upon by the Government of the time was contrary to the provision that had been 
recommended in the Legislation Committee’s report of 30 June 1993, at page 36. In that 
report, the Legislation Committee recommended that the test be that the person had an 
“honest belief on reasonable grounds.” This test is easier to satisfy because the belief need 
not be correct but only that the officer held the belief and that there were reasonable grounds 
for it. This may explain why other Australian jurisdictions have adopted this approach. 
Queensland requires an honest belief on reasonable grounds (Whistleblowers Protection Act 
1994 s14); Victoria requires the person to believe on reasonable grounds (Whistleblowers 
Protection Act 2001 s5); South Australia requires a belief on reasonable grounds that the 
information is true (Whistleblowers Protection Act 1993 s5); Tasmania requires a belief on 



Review of the Protected Disclosures Act 1994 
 
 
 

27 

reasonable grounds (Public Interest Disclosures Act 2002 s6); Western Australia requires a 
belief on reasonable grounds (Public Interest Disclosure Act 2003 s5); the Australian Capital 
Territory requires a belief on reasonable grounds (Public Interest Disclosures Act 1994 s3); 
the Senate Public Interest Disclosure (Protection of Whistleblowers) Bill 2002 also adopted 
the reasonable grounds test.  
 
3.30 In New South Wales, even if the whistleblower has reasonable grounds for forming a 
view that corrupt conduct, maladministration, or serous and substantial waste has occurred 
or may have occurred, there is no protection if the disclosure turns out to be wrong. The 
appropriate course is to bring the New South Wales legislation into line with other states so 
as to improve what appears to be a precarious situation for a New South Wales whistleblower. 
The Parliamentary Committee recommends that Part 2 of the Protected Disclosures Act 
1994 be amended so as to protect a disclosure where the public official has an honest belief 
on reasonable grounds that it is true. This approach had the support of the then Auditor-
General, Mr Sendt, in the evidence he presented to the Committee.15  The change is intended 
to provide an additional alternative protection to the purely objective test that is currently in 
place. 
 
 
Recommendation 5 
The Parliamentary Committee recommends that Part 2 of the Protected Disclosures Act 
1994 be amended so as to protect a disclosure where the public official has an honest 
belief on reasonable grounds that it is true. This will bring New South Wales into line 
with other States and give improved protection to the whistleblower.  This change is 
not intended to replace the existing criteria but to provide an additional alternative 
protection to the purely objective test that is currently in place. 
 

 
 
Definition of “waste” and “serious and substantial waste” 
3.31 In its submission, the Protected Disclosures Act Implementation Steering Committee 
said the words “waste” and “serious and substantial waste” which appear in section 12B of 
the Protected Disclosures Act should be defined as they lead to confusion. This matter was 
examined in the course of the public hearing on 3 August 2006 at which the then Auditor-
General, Mr Sendt, gave evidence. 
 

Hon. Kim YEADON (CHAIRMAN): Overall, are you satisfied that whistleblowers 
are afforded the necessary protections to encourage the exposure of financial 
impropriety? Is there a need to define more accurately what constitutes serious 
and substantial waste? 
 
Mr SENDT: Perhaps if I could answer the second question first and Ms Tebbatt 
might want to expand on what I say. The issue of what constitutes serious and 
substantial waste is one we have wrestled with over the years. It has been 
suggested that a definition might be put into the legislation. 
 

                                         
15 See page 12 of evidence before the Committee on 3 August 2006. 
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I think that would probably be difficult to do, in the sense that it would add 
greatly to a potential complainant's understanding of what the criterion meant. 
We interpret serious and substantial waste in a number of forms. We have three 
criteria: one is if the waste is, or appears to be, in the order of $500,000 or 
more; secondly, and this would apply more to smaller agencies, if it is less than 
that amount but is nevertheless quite material to the size of the organisation and 
the services it delivers; or, thirdly, if the dollar value is not that great but the 
nature of the allegation is such that it could suggest a systemic problem in the 
organisation or one, even if not systemic, because of the nature could 
compromise the ability of the organisation to deliver services effectively. 
 
We use those three criteria to try to determine whether an allegation falls into that 
category. You could put similar words into the legislation; but the problem with 
that is it might set them in concrete and it may be that circumstances change. 
There may be particular allegations that come to us that we think might be 
appropriate for us to investigate that are of a different nature to those three 
criteria. I am not necessarily sure that putting words in the legislation achieves a 
lot. 
 
Ms TEBBATT: The judgment of substantial waste is much a professional 
judgment and knowledge of the organisation and its operations. If a complainant 
had to make that judgment he or she may exclude himself or herself from the 
legislation rather than us making the judgement about whether it is systemic. As 
the Auditor-General said, it is a moving feast; it may change over time. The way it 
is at the moment with an internal definition, it is not seen as problematic. 
 

3.32 This evidence does not disclose any significant practical problems that would justify 
attempting to precisely define “waste” and “serious and substantial waste” at this time. Mr 
Sendt’s evidence shows that the Audit Office gets only approximately 10-15 protected 
disclosures in a year and that the Audit Office favours the current flexibility. 
 
 
Funding of Protected Disclosure investigations 
3.33 In its submission, the Audit Office argued that the costs of investigating protected 
disclosures should be funded separately by a special appropriation of Parliament.  The Office 
expressed concern that the small surplus that results from performance audits would be 
eroded by these investigations.  However, it does not appear from the evidence provided by 
the Auditor-General that it is a material issue. 
 

Mr SENDT: I do not want to make a lot of that point. At the time that was 
written, it was in the context of some more significant investigations we were 
doing in the protected closure area. The reality is, because we get perhaps a 
maximum of two dozen per year, the sorts of dollars we are talking about are fairly 
minimal. If the Committee were prepared to recommend that we get some 
funding I would not object, but I would not want to labour the point too much. 
 

3.34 Accordingly, the Parliamentary Committee resolved to take no action on the matter 
aside from suggesting the Audit Office seek the views of the Treasurer as to the 
appropriateness of such a payment. 



Review of the Protected Disclosures Act 1994 
 
 
 

29 

Definition of "public official" 
3.35 In the course of evidence given on behalf of the NSW Department of Health, Ms 
Hennessy said that there was some doubt whether the current definition of “public official” 
took in Area Health staff that are employed under the Health Services Act 1997 rather than 
the Public Sector Employment and Management Act 2002.  Ms Hennessy stated that it was 
the view of the General Counsel of the Department that it is ambiguous.   
 

Ms HENNESSY I suppose one particular issue that is relevant for NSW Health is 
it is concerned that the current definition of "public official" may not cover the 
vast majority of employees within the NSW Health system. The majority of staff 
who are employed through area health services are employed under the Health 
Services Act. And that Act provides that the Government of New South Wales 
employs all Area Health staff. The Act also provides that the director general of 
the department exercises the employer functions of the Government in relation to 
staff employed in NSW Health. The definition of "public official" under the Act 
does not seem to cover that particular group of individuals and we believe that 
there could be some clarification to make it clear. Certainly in practise the way 
that the Act is being administered within NSW Health is on the basis that we 
assume that all of our employees are covered, but we think there would be benefit 
in clarification on that point. They are probably our key points. 
 
Mr PEARCE MP (ICAC COMMITTEE): What is the definition of a "public official" 
in the Act? 
 
Ms HENNESSY: The definition is: "a person employed under the Public Sector 
Management Act" which does not apply here; "an employee of a State-owned 
corporation" which does not apply; "a subsidiary of a State-owned corporation or a 
local government authority"; and the final category may apply but it is not clear 
"or any other individual having public official functions or acting in a public 
official capacity". 
 
Mr PEARCE MP (ICAC COMMITTEE): That is a catch-all phrase? 
 
Ms HENNESSY: It may cover them but I guess we are just saying that for clarity 
if there is an opportunity to review it we would like it considered. 
 
Hon. Kim YEADON MP (CHAIRMAN): Has the department sought legal advice 
particularly on the last definition proposed in the Act in relation to that question? 
 
Ms HENNESSY: It is the view of the general council of the department that it is 
ambiguous. 

 
3.36 The Parliamentary Committee recommends that the Department of Health seek 
clarification from the Crown Solicitor.   
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Recommendation 6 
The Parliamentary Committee recommends that: 

(a) the NSW Department of Health seek advice from the Crown Solicitor on whether 
the current definition of “Public Official” includes Area Health staff that are 
employed under the Health Services Act 1997; and 

(b) if the Crown Solicitor is of the view that the definition does not include these 
employees, then an appropriate amendment should be made to the Act.  

 
 
3.37 The Parliamentary Committee further notes that the Public Sector Employment 
Legislation Amendment Act 2006 may have had the effect of bringing more employees 
within the purview of the Protected Disclosures Act 1994 by amending the definition of 
'public official'. 
 
Health Care Complaints Commission 
3.38 Currently, the relevant investigating authorities listed under the Protected Disclosures 
Act 1994 are the Auditor-General, the Independent Commission Against Corruption, the 
Ombudsman, the Police Integrity Commission, the Inspector of the Police Integrity 
Commission, the Director-General of the Department of Local Government, the Inspector of 
the Independent Commission Against Corruption.  It is unclear why the Health Care 
Complaints Commission, which is an independent body for the purposes of receiving and 
investigating complaints relating to health services and health service providers in New South 
Wales, prosecuting serious complaints, and resolving or overseeing the resolution of 
complaints, is not a defined investigating authority under the Act. 
 
3.39 The Parliamentary Committee recommends that consideration be given to including 
the Health Care Complaints Commission as an investigating authority under the Protected 
Disclosures Act 1994. 
 
 
Recommendation 7 
The Parliamentary Committee recommends that consideration be given to including the 
Health Care Complaints Commission as an investigating authority under the Protected 
Disclosures Act 1994. 
 

 
 
Providing for disclosures to be properly investigated and dealt with (Section 
3(1)(b)) 
 
Lack of clarity of requirements for the making and investigation of disclosures 
3.40 A matter that the Parliamentary Committee finds deficient relates to the difficulty of 
identifying the provisions (to the extent they exist) that impose obligations on authorities to 
investigate disclosures. At page 31 of his paper Dr Brown says  
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"… in South Australia and New South Wales there is no specific obligation on 
authorities to investigate the disclosures they receive, other than as contained in 
other legislation."  

Dr Brown says the lack of detail is because it is assumed the laws and procedures of other 
legislation apply.  
 
3.41 This other legislation includes the Ombudsman Act 1974. In May 1995 the 
Ombudsman received legal advice from the Solicitor-General to the effect that when the 
Protected Disclosures Act 1994 says a disclosure has to be made in accordance with the 
Ombudsman Act that this means that the disclosure has to be made in the same way as a 
complaint is made, that is, it has to be made in writing and lodged in time. The advice was 
accompanied by the further view that this would not give rise to a spate of new matters 
because section 25(2) of the Protected Disclosures Act requires the Ombudsman to decline 
to investigate matters outside his normal jurisdiction. The exceptions to this are disclosures 
relating to the Independent Commission Against Corruption and the Auditor-General, which 
are referred to in section 5(3) of the Protected Disclosures Act. 
 
3.42 This appears to lead to the situation that, with those exceptions, the Ombudsman can 
only investigate a disclosure if it could have been made and dealt with under the 
Ombudsman Act 1974.  The same situation would apply in regard to the Independent 
Commission Against Corruption Act because section 10 of the Protected Disclosures Act 
1994 also requires disclosures to that investigating authority to be made in accordance with 
the Independent Commission Against Corruption Act 1988. 
 
3.43 The linkages between the Protected Disclosures Act 1994 and the Acts for 
investigating authorities are unclear. For instance, how does a disclosure that is made or 
referred to the Independent Commission Against Corruption get picked up by the complaint 
provisions of the Independent Commission Against Corruption Act 1988? The only reference 
in the Independent Commission Against Corruption Act to the Protected Disclosures Act is in 
section 111D which deals with complaints to the Inspector by a public official within the 
meaning of the Protected Disclosures Act. The word 'complaint' is not defined in the 
Independent Commission Against Corruption Act. It is easy to assume a complaint would 
involve a disclosure, but rather more difficult to categorise all disclosures as a complaint.  
 
3.44 The Parliamentary Committee recommends the amendment of the Protected 
Disclosures Act 1994 so as to impose an explicit requirement on an investigating authority to 
adequately assess and properly deal with a disclosure. 
 
 
Recommendation 8  
The Parliamentary Committee recommends that the Protected Disclosures Act 1994 be 
amended to require each public authority and investigating authority to adequately 
assess and properly deal with a protected disclosure.  
 

 
3.45 This requirement will bring New South Wales into line with other Australian States 
who, with the exception of South Australia, already have a similar provision. 
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Protected Disclosures Unit 
3.46 The setting up of a Protected Disclosures Unit to provide a formal, properly resourced 
advisory body to assist and monitor the handling of protected disclosures in New South Wales 
has been the central recommendation emerging from the two previous reviews of the 
Protected Disclosures Act 1994. A reading of the Protected Disclosures Act Implementation 
Steering Committee’s submission indicates it would like the legislation modified to give a 
more proactive role to an authority and to carry this into the area of actually protecting the 
whistleblower from retribution. It concedes such an approach cannot be effective without the 
establishment of a Protected Disclosures Unit. 
 
3.47 The Protected Disclosures Act Implementation Steering Committee supports the 
setting up of an oversight body in the Ombudsman’s Office to which public sector agencies, 
other than Investigating Authorities and the NSW Police, would report on a case-by-case 
basis or periodically. This Unit would have the duty of improving awareness of the Protected 
Disclosures Act 1994, providing advice, training, collecting statistics, monitoring trends and 
reporting to the Government and the Legislature. The Unit would, in effect, be the agency 
charged with responsibility to see the Protected Disclosures Act was effectively implemented 
across the public sector. The tenor of the evidence to the Committee, particularly from the 
submission of the Steering Committee, was that the terms of the Act do not currently go far 
enough to ensure its objects are achieved.  
 
3.48 The Protected Disclosures Act Implementation Steering Committee says a survey of 
100 New South Wales agencies shows there is a need for a formal, properly resourced 
advisory body and that the functions proposed for it would give agencies the incentive to 
comply with the Protected Disclosures Act 1994 and the formal guidance on how to do so. 
The statistics gathered by the Unit would give an accurate indication on the working of the 
scheme. 
 
3.49 Although the proposal for a Protected Disclosures Unit was adequately justified in 
both previous reviews it lacked unanimous support from the investigating authorities. That 
has now changed as is evidenced from the submission of the Protected Disclosures Act 
Implementation Steering Committee, and in the evidence of Mr Wheeler, the Chairman of the 
Steering Committee.  
 

The Hon. Kim YEADON MP (CHAIRMAN): Some of the submissions we have 
received have suggested that a unit within the Office of the Ombudsman would 
be the best model to fix the ownership problem. What is your view on that type of 
model? 
 
Mr WHEELER:  That has long been the view of the Ombudsman's office, and it 
has been the view of the Parliamentary Committee on the Office of the 
Ombudsman and the Police Integrity Commission in its two reviews. You will see 
from the submission of the Steering Committee that it is now the view of the 
Steering Committee that such a body should be set up. 

 
The Hon. Kim YEADON MP (CHAIRMAN): Given such unanimity, why has it not 
been adopted? 
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Mr WHEELER: I put it down to three reasons. The first would be that there was 
not unanimity in relation to the investigating authorities in the past. 
 
The Hon. Kim YEADON MP (CHAIRMAN): Has that recently been arrived at? 
 
Mr WHEELER: That has been arrived at as demonstrated in the submission from 
the committee. In the past there were misgivings by certain of the investigating 
authorities. 
 
The Hon. Kim YEADON MP (CHAIRMAN): What were those misgivings based 
on? 
 
Mr WHEELER: The impact of such a unit on their operations. 
 
The Hon. Kim YEADON MP (CHAIRMAN): If we want to be blunt about it—turf 
wars? 
 
Mr WHEELER: Whether it was a turf war or they did not want to have to report to 
a committee or a unit within the Ombudsman's office about what they were doing.  
 
The Hon. Kim YEADON MP (CHAIRMAN): You could not have the Independent 
Commission Against Corruption going down to the Ombudsman? 
 
Mr WHEELER: I could not really comment on that. The first reason why it did not 
work is because of the lack of uniformity. The second was confusion by 
Government. The Government was of the view that the implementation committee 
could do the roles. The point is it just cannot. It is not a body that owns that Act. 
It does not have any powers under the Act, it has no function under the Act. The 
second reason that has been given in response to recommendations has been 
"The committee can perform those functions." 
 
The Hon. Kim YEADON MP (CHAIRMAN): What about finance? 
 
Mr WHEELER: That was the third. 
 
The Hon. Kim YEADON MP (CHAIRMAN): What is your view of the funding 
requirements in general or broad terms to set up such a unit? 
 
Mr WHEELER: We have done some costings on that and we have sent a letter to 
the Committee on setting out what we think would be reasonable costs. We think 
we would need between three and five staff to perform the various functions set 
out in the recommendations of the previous two reviews of the Act. They are 
functions that we believe need to be performed to make sure this Act works 
properly. If it does not work properly the outcomes can be catastrophic for 
individuals, not just the ones who have blown the whistle but their colleagues, 
and for the agencies concerned. We have witnessed circumstances where 
agencies have almost been brought to a standstill in dealing with morale 
problems, legal issues and all the rest that can arise where a disclosure is not 
dealt with properly and the whistleblower is not properly protected. 
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The Hon. Kim YEADON MP (CHAIRMAN): On a cost benefit analysis you would 
say it is money well spent? 
 
Mr WHEELER: Absolutely. We are talking about maybe $300,000 a year. I can 
point to a couple of court cases—the Wheadon case, even before the Act came in 
but about the same issue, even back then was $264,000 in damages, leaving 
aside the legal costs. There have been numerous court cases since then that 
relate to disclosures. The money involved is huge. Anything that can be done to 
try to reduce the chances of that sort of cost is, I think, well worth it. 

 
3.50 The establishment of the Unit in the Ombudsman’s Office would reflect the de facto 
advisory role performed by this Office regarding the Protected Disclosures Act 1994. The 
Ombudsman, in his current submission, has supported the case for a Protected Disclosures 
Unit by providing his research results on the costs of such a unit. This is set out in a letter to 
the Parliamentary Committee dated 5 April 2006, a copy of which appears in Annexure 4 of 
this report. As indicated in Mr Wheeler’s evidence, the Ombudsman estimates 3-5 full time 
staff would be needed to carry out the functions that have been proposed for the unit. He 
calculates the total cost for 3 additional staff at these grades would be in the order of 
$300,000 for 2006-2007. 
 
3.51 The Chairman of the Protected Disclosures Act Implementation Steering Committee 
has supplied to the Parliamentary Committee a detailed comparison showing what can be 
achieved under the current administrative arrangements as against what can be expected to 
be practicable under a Protected Disclosures Unit. This is set out in Annexure 5. 
 
3.52 Mr Wheeler said that one of the problems that the Ombudsman’s Office identified 
early in the operation of the Protected Disclosures Act 1994 was that there was no agency 
that had primary responsibility to ensure the effective implementation of the Act across the 
public sector. In July 1996,a year after the Act had been in operation, the Premier found it 
necessary to establish the Protected Disclosures Act Implementation Steering Committee. Its 
function is to implement strategies to meet the information needs of agencies and improve 
implementation of the Act. However, the Steering Committee has no statutory powers or 
functions under the Act and it and the Ombudsman are in practice prevented from gathering 
information or offering guidance in relation to particular disclosures because of the uncertain 
application of the confidentiality requirements of various acts such as the Privacy and 
Personal Information Protection Act 1998 and the Health Records and Information Privacy 
Act 2002. 
 
3.53 The Parliamentary Committee is advised that although these acts exclude from their 
application information arising from the investigation of a protected disclosure often the 
answer to this question is not clear-cut. It is often difficult to apply the particular 
circumstances of a case to the limited guidance available in the Act. In practice, in many 
instances, authorities are forced to make their best guess and to act accordingly. Agencies 
receiving disclosures from their staff are in the same position. This often creates great 
uncertainty as to whether it is valid or safe to rely on the protected disclosures exclusions in 
the privacy legislation. 
 
3.54 Confusion arising from the lack of co-ordination between agencies was well 
demonstrated by the then Auditor-General, Mr Sendt, in his evidence: 
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The Hon. Kim YEADON MP (CHAIRMAN) In your submission you indicated that 
you would like to see greater co-ordination between the agencies that deal with 
protected disclosures. The Committee has received other submissions that 
nominate the Ombudsman's Office, and indeed the setting up of a unit within 
that office, to deal exclusively with protected disclosures. What do you say to that 
as against your proposal of greater co-ordination? Would you elaborate on how 
that co-ordination might work and why it would be superior or better to nominate 
one agency to deal with this? For example, the Committee has been given the 
model of the Ombudsman's Office and a unit within that office. 
 
Mr SENDT: Our comments were not directed to an alternative to the 
establishment of a central unit. The comments in our submission derived from 
our concerns at the way that complaints could be handled. Quite often we find 
people writing to us, writing to the Ombudsman and/or the Independent 
Commission Against Corruption as well. Sometimes when writing to us they make 
it clear that they have done that. In other cases they do not make that clear. 
There are secrecy provisions in our Act that can create difficulties for us when 
dealing with other agencies. 
 
For example, the Independent Commission Against Corruption Act effectively 
overrides our secrecy provisions in that the Commission can come to us and ask 
for information in relation to protected disclosures, and we can provide that. That 
assumes that the Independent Commission Against Corruption knows that we 
have a protected disclosure. We do not have the same ability to go to the 
Independent Commission Against Corruption and say, "We have a protected 
disclosure, do you have any information relevant to that? And will you provide it to 
us?" We have a memorandum of understanding with the Ombudsman's Office, 
which overcomes some of those difficulties. Occasionally we find that a 
complainant has written to two or three of those major organisations involved in 
protected disclosures and each agency will take a different view as to the core of 
the complaint. 
 
We might take the view that while there is an allegation of serious and substantial 
waste, it is really more to do with maladministration. The Ombudsman might look 
at it and decide that it is more a matter of serious and substantial waste. 
Sometimes we have each found ourselves writing to the same complainant, "No, 
go to the other organisation." That is not terribly helpful to either the individual or 
to promoting the concept of protected disclosure and public interest generally. 

 
3.55 The Parliamentary Committee recommends that the Protected Disclosures Act 1994 
be amended to enable the establishment of a Protected Disclosures Unit within the Office 
of the Ombudsman, funded by an appropriate additional budgetary allocation, to perform 
monitoring and advisory functions as follows:  

• to provide advice to persons who intend to make, or have made, a protected 
disclosure;  

• to provide advice to public authorities on matters such as the conduct of 
investigations, protections for staff, and general legal advice on interpreting the Act;  

• to provide advice and assistance to public authorities on the development or 
improvement of internal reporting systems concerning protected disclosures;  
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• to audit the internal reporting policies and procedures of public authorities, (other 
than investigating authorities);  

• to monitor the operational response of public authorities (other than investigating 
authorities) to the Act;;  

• to act as a central coordinator for the collection and collation of statistics on 
protected disclosures, as provided by public authorities and investigating authorities;  

• to publish an annual report containing statistics on protected disclosures for the 
public sector in New South Wales and identifying any systemic issues or other 
problems with the operation of the Act;  

• to coordinate education and training programs, in consultation with the Steering 
Committee, and provide advice to public authorities seeking assistance in developing 
internal education programs;  

• to publish guidelines on the Act in consultation with the investigating authorities;  
• to develop proposals for reform of the Act, in consultation with the investigating 

authorities and Protected Disclosures Act Implementation Steering Committee; and 
• to provide executive and administrative support to the Protected Disclosures Act 

Implementation Steering Committee. 
 
3.56 In order to enable the proposed Protected Disclosures Unit to monitor trends in the 
operation of the protected disclosures scheme, there should be a requirement for: 

• public authorities and investigating authorities to notify the Protected Disclosures 
Unit of all disclosures received which appear to be protected under the Act;  

• public authorities (excluding investigating authorities) investigating disclosures to 
notify the Protected Disclosures Unit of the progress and final result of each 
investigation of a protected disclosure they carry out; and 

• investigating authorities to notify the Protected Disclosures Unit of the final 
result of each protected disclosure investigation they carry out.  

 
 
Recommendation 9  
The Parliamentary Committee recommends that the Protected Disclosures Act1994  
be amended to enable the establishment of a Protected Disclosures Unit within the 
Office of the Ombudsman, funded by an appropriate additional budgetary allocation, 
to perform monitoring and advisory functions as follows:  

(a)    to provide advice to persons who intend to make, or have made, a protected 
disclosure;  

(b)    to provide advice to public authorities on matters such as the conduct of 
investigations, protections for staff, and general legal advice on interpreting 
the Act;  

(c)    to provide advice and assistance to public authorities on the development or 
improvement of internal reporting systems concerning protected disclosures;  

(d)    to audit the internal reporting policies and procedures of public authorities, 
(other than investigating authorities);  

(e)    to monitor the operational response of public authorities (other than 
investigating authorities) to the Act;  
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(f)     to act as a central coordinator for the collection and collation of statistics on 
protected disclosures, as provided by public authorities and investigating 
authorities;  

(g)    to publish an annual report containing statistics on protected disclosures for 
the public sector in New South Wales and identifying any systemic issues or 
other problems with the operation of the Act;  

(h)    to coordinate education and training programs, in consultation with the 
Protected Disclosures Act Implementation Steering Committee, and provide 
advice to public authorities seeking assistance in developing internal 
education programs;  

(i)     to publish guidelines on the Act in consultation with the investigating 
authorities;  

(j)     to develop proposals for reform of the Act, in consultation with the 
investigating authorities and Protected Disclosures Act Implementation 
Steering Committee; and 

(k)     to provide executive and administrative support to the Protected Disclosures 
Act Implementation Steering Committee. 

 
In order to enable the proposed Protected Disclosures Unit to monitor trends in the 
operation of the protected disclosures scheme, there should be a requirement for: 

(j) public authorities and investigating authorities to notify the Protected 
Disclosures Unit of all disclosures received which appear to be protected 
under the Act;  

(ii) public authorities (excluding investigating authorities) investigating 
disclosures to notify the Protected Disclosures Unit of the progress and 
final result of each investigation of a protected disclosure they carry out; 
and 

(iii) investigating authorities to notify the Protected Disclosures Unit of the 
final result of each protected disclosure investigation they carry out.  

 
 
3.57 The Parliamentary Committee understands that all members of the Protected 
Disclosures Act Implementation Steering Committee support this the establishment of this 
unit.  
 
3.58 The Parliamentary Committee notes that if the proposal advanced as Recommendation 
1 is adopted, the name of the unit should be changed, for consistency, to the Public Interest 
Disclosures Unit. 
 
 
Developing effective strategies for managing protected disclosures 
3.59 A principal task of the Protected Disclosures Unit should be to develop effective 
strategies so that protected disclosures can be handled equitably and efficiently. Dr A J Brown 
details the aims of this type of management: 
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1. To devise the best path by which workplaces can remain, or re-establish themselves 
as, positive and harmonious working environments, despite the inevitable tensions and 
potential conflicts raised by whistleblowing matters;  

2. To support the integrity of agency investigation and review processes, by promoting 
the fairest possible outcomes for all individuals involved (i.e. internal complainants and 
witnesses as well as those subject to investigation); and  

3. To promote staff and public confidence in the agency’s ability to handle such 
matters professionally in the future.16

 
Members of Parliament 
3.60 Under section 19 of the Protected Disclosures Act 1994, a public official may, under 
certain circumstances, make a disclosure to a member of Parliament, or to a journalist, and 
that disclosure is protected by the Act.  To attract protection: 

• the public official making the disclosure must have already made substantially the 
same disclosure to an investigating authority, public authority or officer of a public 
authority in accordance with another provision of the Act; 

• the investigating authority, public authority or officer to whom the disclosure was 
made or, if the matter was referred, the investigating authority, public authority or 
officer to whom the matter was referred (a) must have decided not to investigate the 
matter, or (b) must have decided to investigate the matter but not completed the 
investigation within 6 months of the original disclosure being made, or (c) must have 
investigated the matter but not recommended the taking of any action in respect of 
the matter, or (d) must have failed to notify the person making the disclosure, within 6 
months of the disclosure being made, of whether or not the matter is to be 
investigated; 

• the public official must have reasonable grounds for believing that the disclosure is 
substantially true; and  

• the disclosure must be substantially true.  
 
3.61 The Parliamentary Committee noted that there was a lack of training and supportive 
documentation available to members of Parliament regarding the receipt of a disclosure from 
a public official under section 19 of the Protected Disclosures Act 1994, and accordingly 
recommends that the Clerk of the Legislative Assembly and the Clerk of the Parliaments 
ensure that appropriate training and supportive documentation is made available.  
 
 
Recommendation 10 
The Clerk of the Legislative Assembly and the Clerk of the Parliaments ensure that 
appropriate training and supportive documentation is made available to members of 
Parliament regarding the receipt of a disclosure from a public official under section 19 
of the Protected Disclosures Act 1994. 
 

 
3.62 In doing so, the Clerk of the Legislative Assembly and the Clerk of the Parliaments 
should consult with the Protected Disclosures Unit regarding the development of appropriate 
education and training materials about protected disclosures—see Recommendation 9 (h). 

                                         
16 Brown, Op cit. p 48 
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Development of a statistical base for the purposes of monitoring and reviewing the 
implementation of the Protected Disclosures Act 1994 
3.63 The absence of a statistical base has been a central weakness in the implementation 
of the Protected Disclosures scheme to date.  To rectify this, the Protected Disclosures Act 
Implementation Steering Committee should develop uniform standards and formats for 
statistical reporting.  For this purpose, it should seek professional advice on the development 
of an appropriate statistical model or framework for the on-going assessment of the 
effectiveness of the Protected Disclosures Act 1994.  This framework, including the 
information that needs to be captured, should be established before the regulations are 
finalised. 
 
 
Recommendation 11 
The absence of a statistical base has been a central weakness in the implementation 
of the Protected Disclosures scheme to date.  To rectify this, the Protected Disclosures 
Unit should develop uniform standards and formats for statistical reporting.  For this 
purpose, it should seek professional advice on the development of an appropriate 
statistical model or framework for the on-going assessment of the effectiveness of the 
Protected Disclosures Act 1994.  This framework, including the information that needs 
to be captured, should be established before the regulations are finalised. 
 

 
 
Protecting persons from reprisals (Section 3(1)(b)) 
 
Confidentiality of disclosures 
3.64 In the course of the public hearing on Friday 4 August 2006, Mr Chris Wheeler, the 
Chairman of the Protected Disclosures Act Implementation Steering Committee, was asked 
whether the confidentiality provisions were adequate: 
 

The Hon. Kim YEADON MP (CHAIRMAN): What about confidentiality for 
whistleblowers as it stands under the Act at the present time? Do you think that is 
adequate, or do you think there needs to be further safeguards? How do you 
balance confidentiality on the one side against procedural and legal fairness, and 
justice on the other side for the accused? 
 
Mr WHEELER: My view is that the confidentiality provision has basically got it 
right. It is not a criminal provision. It says that this is a guideline. This is what 
you should try to achieve. Keep the identity confidential unless there are good 
and proper reasons not to—procedural fairness, you have to disclose something to 
investigate the matter, you have the written consent of the whistleblower. Our 
problem in this area is whether confidentiality is an option in the first place. 
Around the world the general view that is held is that confidentiality is the 
primary protection for a whistleblower, which is quite correct provided people do 
not know or cannot work out who the whistleblower is. It is a practical aspect, but 
our experience has been that in most cases people know because the 
whistleblower has raised the issue in the workplace beforehand, the whistleblower 
has told friends about the disclosure and word has got out, or the information 
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disclosed points directly to the whistleblower as soon as it starts to be 
investigated. 
 
But, for one reason or another, in most cases people either know or reasonably 
suspect who made the disclosure. In our view this makes it very important for 
agencies to identify at the outset: is it practically possible to keep this matter 
confidential or not? If it is not possible to keep it confidential, they need to adopt 
a very different management approach to the protection of the whistleblower—a 
proactive management approach—not just sit back and say, "We are not just 
talking about this. We will try to keep it under the carpet." They need to go out 
and do certain things. We have set that out in an information sheet that we have 
publicised widely around the public sector, and I have copies here if you would 
like me to distribute them. 
 
What we have set out is that while confidentiality is good in theory, there are 
serious problems in practice. We have tried to set out the practical alternatives to 
confidentiality when it is not going to work. We have done this in three categories. 
We have set out the minimum steps that should be taken in all cases, whether or 
not there is confidentiality by an agency to manage a matter. Then we have talked 
about approaches available where the identity of the whistleblower is known or 
likely to become known, and the approaches where the identity of the 
whistleblower is unknown and is likely to stay that way. It is a very practical 
guideline. We have had quite good feedback on it from agencies and from 
whistleblowers. The informal feedback we have had from Whistleblowers Australia 
is that they agree with that approach. I would not recommend a change in the 
confidentiality provision. 

 
3.65 These comments by the Chairman of the Protected Disclosures Act Implementation 
Steering Committee, a person who has carefully observed the practical operation of the 
Protected Disclosures Act 1994, suggest the provision is operating equitably though his 
remarks clearly reveal the limited reliance on confidentiality that can be expected from 
section 22. This is one aspect that needs to be publicised more widely. Ms Hennessy, 
representing the NSW Department of Health, said:  
 

Ms HENNESSY: I would like to refer to the department's submission, which I 
believe you have all seen, and I want to summarise its key points. I suppose in 
the experience of the department the Protected Disclosures Act has led to some 
misconception amongst some employees that they believe that their identity will 
be protected when they make a complaint. Clearly section 22 of the Act provides 
circumstances under which a complainant's identity may be disclosed. We have 
found in our experience that in some cases complainants then express some 
reluctance to take the matter further. We believe that section 22 as it stands at 
the moment is probably a reasonable balance between the aim of protecting 
disclosure of identity and also the requirement for procedural fairness in 
investigating complaints. So we do not suggest any change to the terms of section 
22 but we believe that there may be some benefit in having further education to 
make it clear that the Act in itself does not necessarily protect the identity of 
complainants. 
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3.66 The Parliamentary Committee supports this approach and notes that the Ombudsman 
in his Information Sheet on the practical alternatives to confidentiality is currently 
endeavouring to give public officials and authorities a more realistic appraisal of the 
difficulties an organisation faces in attempting to maintain confidentiality of the person 
making the disclosure and the details of it. The Protected Disclosures Unit should take over 
this task. 
 
Anonymous disclosures 
3.67 The current practice is to protect anonymous disclosures when sufficient evidence 
becomes available to demonstrate that the person lodging the disclosure is a public official.  
 
3.68 Some submissions called for a provision in the Protected Disclosures Act 1994 that 
specifically allowed the making of anonymous disclosures and accorded them protection. 
This type of proposal was examined in the first review of the Act in 1996. Evidence 
presented to the parliamentary committee showed there were problems associated with such 
disclosures including difficulties in assessment and investigation, obtaining further 
information and providing notifications in accordance with section 27. It was argued that if 
measures were taken to encourage confidence in the internal reporting systems that this 
would obviate a major reason for anonymous disclosures.  
 
3.69 Mr Bennett QC, in his evidence to the first review, said that if the anonymous 
discloser is careful about his or her anonymity, that person does not need the Protected 
Disclosures Act 1994 because no one knows who made the disclosure. He said there was a 
procedural fairness danger arising from formalising the protection of anonymous disclosures 
and that there was also the danger that it would encourage people to be anonymous and not 
rely on the protection of the Act. 
 
3.70 In its report the earlier parliamentary committee resolved that it was not necessary to 
amend the Protected Disclosures Act 1994 to include a reference to the status of anonymous 
disclosures. However, it said that guidelines on the Act and other advisory material prepared 
by the Protected Disclosures Unit should contain a statement that anonymous disclosures 
can be protected disclosures under the Act in the event that the identity of the person 
making the disclosure becomes known. The present Parliamentary Committee endorses that 
approach. 
 
 
A right to seek damages 
3.71 The Ombudsman in his submission said that New South Wales is the only state where 
a whistleblower has no rights in the Protected Disclosures Act 1994 to seek damages where 
he or she has suffered detrimental action in reprisal for a protected disclosure. Members of 
the Protected Disclosures Act Implementation Steering Committee, with the exception of the 
NSW Police, supported a provision for compensation. 
 
3.72 In the course of the first review of the Protected Disclosures Act 1994, a proposal that 
the Act should be amended to provide for a civil action for damages where detrimental action 
had been committed in reprisal for the making of a protected disclosure was examined.17 The 

 
17 Report of the Committee on the Office of the Ombudsman and the Police Integrity Commission – September 
1996, pp70-72 
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suggestion had the support of the investigating authorities. In these proceedings the plaintiff 
would be required to prove his or her case on the basis of the civil standard, that is, on the 
balance of probabilities. Mr Bennet QC, in his evidence the first review, generally supported 
the proposal and commented that once the conduct is regarded as serious enough for a 
criminal sanction (section 20) it seemed surprising that there was no civil sanction. 
 
3.73 The report of the first review of the Protected Disclosures Act 1994 said that at 
present the protection afforded to persons who made disclosures was limited to the criminal 
sanction provided in section 20 and there was uncertainty about the extent to which such a 
matter would be pursued by investigative and prosecution authorities. The central point, 
however, is that even if a person is successfully prosecuted this will not compensate the 
whistleblower for the loss they may have suffered. 
 
3.74 A solution to these difficulties was to establish a civil cause of action, which a victim 
of reprisal action could take. As civil proceedings were involved, the lower standard of proof 
would facilitate the prospects of success. By providing a more effective remedy the likelihood 
of reprisal action would be diminished. The fact that the damages would be received by the 
victim would mean any loss could be compensated. The compensation should be confined to 
actual financial loss suffered as a result of the detrimental action and that punitive damages 
should not be recoverable. This would lessen the prospect of litigation being initiated for 
financial gain. These considerations led to a recommendation that the Protected Disclosures 
Act 1994 should be amended to provide a right to seek damages where a person who has 
made a protected disclosure suffers detrimental action. 
 
3.75 The Cabinet Office responded to this recommendation by pointing out that avenues for 
redress may already exist under the Victims Support and Rehabilitation Act 1996 in respect 
of acts of violence and under the Industrial Relations Act 1996 in respect of unfair dismissal 
or discrimination in employment. The Protected Disclosures Act Implementation Steering 
Committee in its current submission replied to these comments by arguing that for the 
Protected Disclosures Act 1994 to be effective the system it establishes must itself provide 
adequate remedies for a whistleblower. It said that an employee who has suffered as a result 
of making a protected disclosure should not be required to resort to trying to find a breach of 
another Act or a common law duty. This response does not adequately meet the objection 
raised by the Cabinet Office because under section 90 of the Industrial Relations Act a 
person would lose their entitlement to reinstatement, remuneration or compensation if they 
proceeded with an action for damages under the provision contemplated by the Steering 
Committee. Cabinet’s concern was that uninformed persons might therefore jeopardise their 
own position by commencing a civil action for compensation. 
 
3.76 A further objection to this proposal was raised by NSW Police who are uncertain of the 
impact that the proposal will have on the Police Act 1990. Senior Sergeant Upton, on behalf 
of NSW Police, also questioned the need to codify the right to make a claim for 
compensation under the common law.18

 
 
 
 

 
18 Evidence of Senior Sergeant Wendy Upton, of NSW Police, on 3 August 2006. 
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3.77 The situation in other Australian jurisdictions is as follows:  
• Australian Capital Territory - a person is liable in damages to a party who suffers 

detriment as result of an unlawful disclosure (s29).  Section 30 also provides for an 
injunction where a person may suffer an unlawful reprisal;  

• Western Australia - s15 says a person who takes detrimental action commits an act of 
victimisation, which may be dealt with as a tort. (Note; remedies in tort can take the 
form of compensation for damages or injunctive relief. There would also be scope for 
exemplary damages that are awarded as an example to others);  

• South Australia - s9 says an act of victimisation may be dealt with as a tort;  
• Victoria - s19 authorises a person to take proceedings for damages for reprisal and 

s20 provides injunctive relief to stop detrimental action;  
• Queensland - s43 says a reprisal is a tort and a person who takes a reprisal liable in 

damages; s 47 gives a right to apply for injunction;  
• Commonwealth - the former Commonwealth Public Interest Disclosure (Protection of 

Whistleblowers) Bill 2002 made provision for damages and injunctive relief (See 
ss30-32). 

  
3.78 The Parliamentary Committee agrees in principle that the Protected Disclosures Act 
1994 should be amended to provide a right to seek damages where a person who has made a 
protected disclosure suffers detrimental action in reprisal. However, the Committee believes 
that before the matter proceeds further it will be necessary for the Steering Committee to 
develop this proposal in more detail and to consult with relevant authorities to resolve the 
issues mentioned in this report. Subject to the satisfactory resolution of those matters the 
Committee recommends that an appropriate amendment go forward for inclusion in a Statute 
Miscellaneous Provisions (Amendment) Act. 
 

 
Recommendation 12 
The Parliamentary Committee agrees in principle that the Protected Disclosures Act 
should be amended to provide a right to seek damages where a person who has made a 
protected disclosure suffers detrimental action in reprisal, but suggests that before the 
matter proceeds further the Protected Disclosures Act Implementation Steering 
Committee should review and  develop this proposal in more detail and to consult with 
relevant authorities to resolve the issues mentioned in this report. Subject to the 
satisfactory resolution of those matters the Committee recommends that an appropriate 
amendment go forward for inclusion in a Statute Miscellaneous Provisions 
(Amendment) Act. 
 

 
 
The right to seek injunctions 
3.79 The Parliamentary Committee recommends that the Protected Disclosures Act be 
amended so as to authorise a person who has made a protected disclosure (or a public 
authority or investigating authority on behalf of such a person) to apply for an injunction 
against the making of a reprisal. This amendment will assist persons and authorities to take 
pro-active action to limit detrimental action occurring during the management of a protected 
disclosure. A suitable provision for injunctive relief has been recommended by the 
Ombudsman, the Protected Disclosures Act Implementation Steering Committee, and in 
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other evidence or submissions. Similar injunctions against reprisals are available under the 
Queensland Act and the Act of the Australian Capital Territory.19

 
 
Recommendation 13 
The Parliamentary Committee recommends that the Protected Disclosures Act be 
amended so as to authorise a person who has made a protected disclosure (or a public 
authority or investigating authority on behalf of such a person) to apply for an 
injunction against the making of a reprisal. This amendment will assist persons and 
authorities to limit detrimental action occurring during the management of a protected 
disclosure. The inclusion in the Act of a suitable provision for injunctive relief has 
been recommended by the Ombudsman, the Protected Disclosures Act Implementation 
Steering Committee and in other evidence or submissions. Similar injunctions against 
reprisals are available in Queensland and in the Australian Capital Territory. 
 

 
 
Nomination of a prosecuting authority 
3.80 In its submission, the Protected Disclosures Act Implementation Steering Committee 
states that the Protected Disclosures Act 1994 does not give any authority the responsibility 
to prosecute offences under section 20(1) (Protection against reprisals) or section 28 (False 
or misleading disclosures). The Steering Committee is of the view that more effective 
prosecutions for these offences may be possible if a prosecuting authority is specified.  
 
3.81 The report of the first review of the Protected Disclosures Act 1994 noted that no 
prosecutions had been initiated and said it could not be sure that this uncertainty had not 
contributed to the situation. It concluded that one way of enhancing the effectiveness of the 
offence provisions would be to impose a requirement on investigating authorities to report to 
the Director of Public Prosecutions (DPP) any evidence that tends to suggest that an offence 
may have been committed. The Director of Public Prosecutions would then have the carriage 
of the matter as the Office responsible for the prosecution of criminal offences.  
 
3.82 The Cabinet Office responded to this approach by saying that the matter was best 
dealt with administratively and that the Independent Commission Against Corruption Act 
1988, Police Integrity Commission Act 1996, and Ombudsman Act 1974 had similar 
provisions but none require the relevant investigating authority to refer matters to the Director 
of Public Prosecutions.20 This appears incorrect, as section 14 of the Independent 
Commission Against Corruption Act requires the Commission to assemble evidence that may 
be admissible in the prosecution of a person for a criminal offence and to furnish such 
evidence to the Director of Public Prosecutions. This would seem an appropriate precedent to 
follow. Even if no provision of this type is adopted the inclusion of some statement in 
sections 20 and 28 recognising the role of the Director of Public Prosecutions would be 
extremely beneficial from the point of view of clarification and reassurance to whistleblowers. 
 

                                         
19 Section 47 of the Whistleblowers Protection Act 1994 (Qld) and section 30 of the Public Interest Disclosure 
Act 1994, ACT. 
20 Letter from Premier Carr dated 13 October 2004 
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3.83 The Parliamentary Committee recommends that sections 20 and 28 of the Protected 
Disclosures Act 1994 be amended to include a statement specifying the Director of Public 
Prosecutions as the prosecuting authority for the purposes of those provisions.  The change 
recommended should not preclude a criminal action by an individual. 
 
 
Recommendation 14 
The Parliamentary Committee recommends that sections 20 and 28 of the Protected 
Disclosures Act 1994 be amended to include a statement specifying the Director of 
Public Prosecutions (DPP) as the prosecuting authority for the purposes of those 
provisions, in order to remove the uncertainty that currently exists as to the 
prosecuting authority in relation to these provisions. The change recommended should 
not preclude a criminal action by an individual.  
 

 
 
Other issues raised in submissions 
 
3.84 Other issues raised in both public and confidential submissions are addressed in the 
following sections. 
 
 
‘Serial’ disclosures 
3.85 The submission by the Minister for Transport and State Development suggested a 
provision dealing with “serial” disclosures. The Minister recommended that a mechanism be 
available to allow for a conclusive “close out” where multiple disclosures are made about the 
same or similar issues. This suggestion could be examined when the Protected Disclosures 
Unit is preparing procedural guidelines. 
 
 
Enforcement of Protected Disclosures Act 1994 
3.86 The submission by the Medical Consumers Association argues that the Protected 
Disclosures Act 1994 is not sufficiently enforced and does not provide adequate protection 
for informers.  The recommendations in this report will strengthen the capacity of authorities 
to enforce the Act and to provide protection for persons making disclosures. The Association 
also argues for the establishment of a register of protected disclosures to keep track of what 
happens to those persons who have lodged a protected disclosure. It is evident from the 
submissions supporting the establishment of a Protected Disclosures Unit that the 
monitoring of the handling of disclosures is seen as an important function of the unit. The 
terms of the Committee’s recommendation also places great importance on the monitoring 
role of the proposed unit.  
 
 
Investigation of history of person making an accusation 
3.87 The submission by Dr G. Wagener makes several recommendations. The first is to 
allow a preliminary investigation, before the commencement of a full investigation, of the 
‘history’ of the person making the accusation – such as the past performance of duties or 
relevant mental history. The submission argues there should be consequences in the case of 
false accusations. It says that within the Protected Disclosures Act 1994 there is no 
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requirement that due process be followed or that the respondent be informed of specific 
allegations. 
 
3.88 Part 2 of the Protected Disclosures Act 1994 is intended to set out the criteria for 
protected disclosures, the focus being on the subject matter of the disclosure rather than on 
the history of the person making it. False or misleading disclosures are an offence under 
section 28 carrying a possible penalty of 50 penalty units or imprisonment for 12 months. 
Additionally, frivolous or vexatious disclosures can lose protection under section 16. The Act 
also contains provisions for the disclosure of information if that is essential, having regard to 
natural justice or the need to investigate the matter effectively (s.22). The submission asserts 
that the respondent to a protected disclosure is treated like a criminal who can be removed 
and barred from his place of work pending an investigation. It argues such a person should 
be allowed to maintain normal duties until a decision is matter. The Committee in its report 
stresses the need for procedures to be developed to ensure procedural fairness applies in 
cases such as this. 
 
 
Support base for Protected Disclosures Act 1994 
3.89 The objective of the submission by Dr Peter Bowden is to suggest measures to 
strengthen the Act and its administrative procedures. The submission argues that it is 
unclear which agency a whistleblower should approach and that there should be one agency 
to provide the support base in the office of the Ombudsman. The Parliamentary Committee’s 
report recommends the setting up of such a unit. Dr Wagener’s submission also states that 
the NSW Ombudsman should have an active, not passive role.  The Ombudsman should 
develop procedures for obtaining information and be aware of what is happening to the 
complaint and be interactive. The Ombudsman should be given the task of providing support, 
consultation and training to people involved in all aspects of whistleblowing. He also 
suggests that the Ombudsman should be required to publish an annual report with statistics 
and cases that are in the public domain. The Committee’s recommendations cover all these 
matters. 
 
3.90 Dr Wagener’s submission also supports coverage by the Protected Disclosures Act 
1994 of health, safety and environmental protection. The Parliamentary Committee has 
recommended this course for further examination by the Steering Committee.  
 
 
Absence of detailed, enforceable regulations and procedures 
3.91 Ms Penhall-Jones made a submission to the inquiry and also gave evidence in the 
course of the public hearing on 4 August 2006. Ms Penhall-Jones claims the Protected 
Disclosures Act 1994 is deficient in most respects, due to a failure to provide adequate 
regulatory requirements for management, Ministers, and investigating agencies to pursue 
corrupt conduct reports. Her submission further claims that there is a systemic failure to 
honour the intentions of the legislation by all agencies and a lack of protection for informers. 
She favours the creation of either a new agency or one within the NSW Audit Office. The 
Parliamentary Committee has recommended the setting up of a Protected Disclosures Unit 
and the making of regulations so that effective strategies can be developed for managing 
protected disclosures. 
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Need for a ‘friendlier’ Act 
3.92 The submission by Mr Gerard Dempsey says the Protected Disclosures Act 1994 
should be made friendlier to the person making the disclosure and that investigations of 
complaints frequently take up to 6 months to finalise leading to a loss of evidence as people 
move on or forget. Implementation of the Committee’s recommendations will produce a more 
supportive administrative climate and an accent on the fair and expeditious handling of 
disclosures.  
 
 
Abolition of the Protected Disclosure Act 1994 
3.93 The submission by Mr Joseph Palmer advocates the abolition of the Protected 
Disclosures Act 1994 because it gives the misleading impression that whistleblowers are 
protected. He states his views are derived from personal experience, and that anyone who 
makes a disclosure is blacklisted. The Parliamentary Committee accepts the need for greater 
publicity through training and guidelines to give the public a realistic picture of the limits to 
which the Act can preserve the confidentiality of the whistleblower. The development of 
procedures by the Protected Disclosures Unit that accord with procedural fairness and 
natural justice should add to whistleblower protection. 
 
 
Need for a more efficient administration of the Protected Disclosures Act 1994 
3.94 A confidential submission states that the Protected Disclosures Act 1994 is not the 
problem, but the administration of it. The contributor argues the Department of Education 
and Training did not have in place proper procedures to investigate and deal with complaints. 
The contributor also says that knowledge of the purpose and details of the Act are lacking 
and maintains the Act should not be used by investigators to protect themselves from 
accountability and scrutiny. 
 
3.95 The focus of the Parliamentary Committee’s recommendations in this report is on 
improving the administration of the Act. 
 
3.96 The contributor sought statistical details on the number of disclosures rejected on the 
basis of being frivolous, vexatious, false or misleading by the Department of Education and 
Training.  Currently, there are no general statistics available and no powers to require 
agencies to provide them.  This is one of the matters the Parliamentary Committee’s 
recommendations will address.  Those recommendations also cover monitoring of the 
handling by agencies of disclosures.  
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CHAPTER 4— 
CONCLUDING COMMENTS 
 
 
4.1 There remain several general matters to be addressed as concluding comments to this 
report of a review of the Protected Disclosures Act 1994. 
 
 

Review period for Protected Disclosures Act 1994
 
4.2 In its submission the Protected Disclosures Act Implementation Steering Committee 
recommends that the review period for the Act should be changed from the current two-year 
review cycle to a more realistic and practicable period of five years. In theory the Act should 
have been reviewed five times to date in accordance with section 32 - one year after the date 
of assent and two yearly thereafter. This suggestion has been previously put forward by the 
Steering Committee to the Government, which has advised it should appropriately be 
considered as part of this parliamentary review. 
  
4.3 The matter was discussed with Mr Colagiuri, Parliamentary Counsel, who advised that 
current Government policy requires one review after a period of five years in respect of 
principal legislation. No further reviews are required thereafter. The recommendations of 
this report, if implemented, will result in important practical changes to the protected 
disclosures scheme, which would benefit from a further review after 5 years. The 
Parliamentary Committee accordingly recommends that section 32 be amended to require 
one further final review at the expiration of five years. Section 32 should sunset after that 
review.  If circumstances warrant a further review after that time this can be initiated by the 
Minister, be the subject of a resolution of Parliament to a relevant Parliamentary committee 
(e.g., the ICAC Committee, or the Committee on the Office of the Ombudsman and Police 
Integrity Commission), or, if the relevant administrative function is established as a 
Protected Disclosures Unit under the Ombudsman, as part of the routine review functions of 
the Committee on the Office of the Ombudsman and Police Integrity Commission. 
 
 
Recommendation 15 
In its submission the Protected Disclosures Act Implementation Steering Committee 
recommends that the review period for the Act should be changed from the current 
two-year review cycle to a more realistic and practicable period of five years. Current 
Government policy requires one review after five years in respect of principal 
legislation. No further reviews are required thereafter. The recommendations of this 
report, if implemented, will result in important practical changes to the protected 
disclosures scheme, which would benefit from a further review after five years. The 
Parliamentary Committee accordingly recommends that section 32 be amended to 
require one further review at the expiration of five years. Section 32 should sunset 
after that review. 
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Protected Disclosures Act statutory advisory committee 
 
4.5 The Parliamentary Committee notes that the Protected Disclosures Act 
Implementation Steering Committee is an ad hoc body established by the various New South 
Wales investigating authorities as a means of co-ordinating and sharing concerns and 
experiences with the practical implementation of the Protected Disclosures Act 1994. The 
Parliamentary Committee recommends that consideration be given to establishing this 
function under the Act, as a statutory advisory committee.  If agreed to, the statutory advisory 
committee would provide a formal mechanism for the investigating authorities under the Act 
to interact first hand with the NSW Ombudsman on matters concerning the Act. 
 
 
Recommendation 16 
The Parliamentary Committee notes that the Protected Disclosures Act Implementation 
Steering Committee is an ad hoc body established by the various New South Wales 
investigating authorities as a means of co-ordinating and sharing concerns and 
experiences with the practical implementation of the Protected Disclosures Act 1994. 
The Parliamentary Committee recommends that consideration be given to establishing 
this function under the Act, as a statutory advisory committee. 
 
 
 
 
A national approach to identify what is essential for effective 
whistleblowing legislation 
 
4.6 Dr Brown, in his Issues Paper, argues that the time has been reached for a second 
generation of Australian whistleblower laws and that there are strong arguments supporting 
the need for greater uniformity, the principal of which is that the key issues are 
fundamentally common. He concludes that time would be well spent in a discussion to reach 
clear consensus on the fundamental principles for whistleblower legislation. The meeting, or 
symposium, would build on the issues identified for discussion in the course of the 
collaborative national research project ‘Whistling While They Work’, with a general aim to see 
if a clear consensus position can be developed.  The Parliamentary Committee has been 
advised that planning is underway to present the findings of the ‘Whistling While They Work’ 
in a conference scheduled for late 2007. 
 
4.7 It would be appropriate, therefore, for a meeting to examine the fundamental 
principles for whistleblower legislation to be scheduled for some period after the results of 
the ‘Whistling While They Work’ project have been released. Discussions have been held with 
the Ombudsman and the Commissioner of the Independent Commission Against Corruption, 
both of whom support a national meeting of representatives of key integrity bodies and 
relevant government representatives from each Australasian jurisdiction to discuss the 
fundamental principles that should underlie whistleblowing legislation, with a suggested date 
of mid to late 2008.  Such a meeting could be organised on the basis that participants pay 
their own travel and accommodation expenses, with the convening organisation providing the 
venue, refreshments and lunches, settling an agreed agenda, chairing the meeting, and 
preparing minutes setting out what was agreed. Organised on this basis, such a meeting 
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should not involve a significant financial impost on the convening agency. The Parliamentary 
Committee understands that the Office of the Ombudsman would welcome the opportunity to 
organise this meeting, subject to a supplementation in funding. 
 
4.8 The Parliamentary Committee notes that such a discussion would be extremely useful 
for the purpose of any subsequent review of the Protected Disclosures Act 1994.   
 
 
 
Recommendation 17 
The Parliamentary Committee recommends that a national conference of 
representatives of key integrity bodies and relevant government representatives from 
each Australasian jurisdiction be convened under the auspices of the Office of the 
Ombudsman to discuss, with a view to reaching consensus on the fundamental 
principles for whistleblowing legislation. The conference would build on the issues 
identified for discussion in the course of the collaborative national research project 
‘Whistling While They Work’. The conference should be organised on the basis that 
participants pay their own travel and accommodation expenses, with the convening 
organisation providing the venue, refreshments and lunches, settling an agreed 
agenda, chairing the conference and preparing minutes setting out what was agreed. 
Organised on this basis, the conference should not involve a significant financial 
impost on the convening agency. The conference should be supported by a suitable 
supplementation of funds. 
 

 
 
Conclusion 
 
4.9 The Parliamentary Committee believes that its findings and recommendations in this 
report, unlike the earlier reviews, will go some way to successfully addressing the concerns 
expressed by the Ombudsman and others about the Protected Disclosures Act 1994, and 
lead to the development and implementation of a more effective process for public officials 
of New South Wales to make disclosures about corrupt conduct, maladministration, or 
serious and substantial waste of public resources. 
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ANNEXURE 1 
 

LIST OF SUBMISSIONS 
 

1 NSW Branch, Whistleblowers Association 
2 NSW Ombudsman, Office of the Ombudsman 
3 Confidential submission 
4 Confidential submission 
5 Confidential submission 
6 Confidential submission 
7 Dr Grahame Wagener 
8 Mr Joseph Palmer 
9 Mr Gerard Dempsey 
10 Auditor-General, NSW Audit Office 
11 Ms Barbara Newrick 
12 Dr Peter Bowden, University of Sydney 
13 Confidential submission 
14 Confidential submission 
15 Mr David Sheen 
16 Confidential submission 
17 The Hon. Tony Kelly MLC, Minister for Local Government 
18 The Hon. Michael Costa MLC, Treasurer 
19 The Hon. Tony Kelly, Minister for Lands 
20 The Hon. David Campbell MP, Minister for Regional Development, 

Minister for Small Business 
21 The Hon. Morris Ireland QC, Inspector of the Police Integrity 

Commission 
22 The Hon. Dianne Beamer MP, Minister for Regional Development, 

Minister for Western Sydney,  
23 Director-General, NSW Department of Community Services 
24 Confidential submission 
25 The Hon. John Hatzistergos MLC, Minister for Health 
26 Director-General, Department of Education and Training 
27 Chief Executive, Sydney Catchment Authority 
28 Confidential submission 
29 Confidential submission 
30 Mr Michael Robert Cranny 
31 The Hon. John Watkins MP, Deputy Premier, Minister for 

Transport, Minister for State Development 
32 Director-General, NSW Department of Housing 
33 Director-General, NSW Department of Environment and 

Conservation 
34 Confidential submission 
35 Confidential submission 
36 Mr Tony Kelly MLC, Minister for Justice 
37 Ms Margaret Penhall-Jones 
38 Mr Chris Wheeler, Chairman of the Protected Disclosures Act 

Implementation Steering Committee 
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39 Mr Michael McGuirk 
40 Confidential submission 
41 Confidential submission 
42  Secretary, Medical Consumers Association 
43  The Hon. Frank Sartor MP, Acting Minister for Police 
44 The Hon. Frank Sartor MP, Minister for Planning, Minister for 

Redfern Waterloo, Minister for Science and Medical Research, 
Minister Assisting the Minister for Health 

45 Mr Ian MacDonald MLC, Minister for Natural Resources, Minister 
for Primary Industries, Minister for Mineral Resources 

46 Mr Matt Brown MP, Chairman, Public Accounts Committee 
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ANNEXURE 2  
 

EXTRACT FROM OMBUDSMAN’S ISSUES PAPER: 
ADEQUACY OF THE PROTECTED DISCLOSURES 
ACT TO ACHIEVE ITS OBJECTIVES 
 
Recommendations arising out of reviews of the Protected Disclosures Act that have not been 
implemented or have been partly implemented 
 
Recommendation Source  
1 Protected Disclosures Unit (PDU) 

Establish a Protected Disclosures Unit within the Office of 
the Ombudsman to perform various monitoring and 
advisory functions, including to: 

• Monitor the response of public sector agencies to 
the Act, including investigations 

• Provide advice and guidance, and 
• Coordinate the collection of statistics on protected 

disclosures and training programs. 
 

1st review (rec. 1) 
and 2nd review (rec. 
3) 

2 To enable the PDU to monitor trends in the operation of 
the protected disclosures scheme by requiring public 
sector agencies to regularly provide it with certain 
information. 

1st (rec. 2) & 2nd 
review (rec.4) 

3 Statutorily require public sector agencies to provide the 
PDU statistics on protected disclosures received. 

1st review (rec.17) 

4 Include in the Act a statement of the Legislature’s intent 
that public authorities and officials should act in a 
manner consistent with, and supportive of, the objects of 
the Act and that they should ensure that persons who 
make protected disclosures are not subject to detrimental 
action. 

1st review (rec. 7) 

5 Provide a right to seek damages where a person who has 
made a protected disclosure suffers detrimental action. 

1st review (rec 8) 

6 Require each investigating authority to refer any evidence 
of an offence under section 20 to the Director of Public 
Prosecutions. 

1st review (rec.10) 

7 Extend protection against detrimental action to any 
person/body engaged in a contractual arrangement with a 
public sector agency who makes a protected disclosure,  

1st review (rec.11) 

8 Extend protection against detrimental action to any person 
who makes a protected disclosure to the Internal Audit 
Bureau. 

1st review (rec.12) 

9 Clarify that the protections do not apply to Members of 
Parliament and local government councillors. 

1st review (rec.15) 

10 Statutorily require public sector agencies to adopt uniform 
standards and formats for statistical reporting. 

1st review (rec.16) 

11 Require investigating authorities to develop uniform 
standards and formats. 

1st review (rec.18) 
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12 Require all public sector agencies to periodically report to 

the Parliamentary Joint Committee on protected 
disclosures.  

1st review (rec.20) 

13 Require all investigating authorities to periodically report 
to the Parliamentary Joint Committee on protected 
disclosures. 

1st review (rec.21) 

14 Have the Premier comprehensively evaluate the priority 
areas for reform of the protected disclosure scheme. 

2nd review (rec. 1) 

15 Provide for the Ombudsman to make disclosures to the 
Director of Public Prosecutions or the police for the 
purpose of conducting prosecutions. 

2nd review (rec. 5) 

16 To require public sector agencies to tell staff about 
internal reporting systems and require the Ombudsman to 
monitor compliance with this. 

2nd review (rec. 7) 

17 Provide explicitly for courts to make orders suppressing 
the publication of material, which would tend to disclose 
the identity of a whistleblower. 

2nd review (rec. 8) 

18 Provide that detrimental action includes payback 
complaints made in retribution for a protected disclosure. 

2nd review (rec. 9) 

19 Have the PDU examine the merits of a false claims 
statutory scheme for NSW, 

2nd review (rec. 11) 

20 Require all investigating authorities to provide reasons to 
a whistleblower for not proceeding with an investigation 
into their protected disclosure. * 

2nd review (rec. 2) 

21 Require public sector agencies to include certain 
statements relating to protected disclosures in their codes 
of conduct. * 

2nd review (rec. 4) 

22 Have the Steering Committee continue to play a central 
role in determining the strategic direction of the 
development of the protected disclosures scheme. * 

2nd review (rec. 2) 

 
*Recommendation partly implemented. 
 
The following recommendations have been implemented: 
 
1st review – recommendation 5, 6, 9, 14, 19, 22 and 23 
2nd review – recommendations 6 and 12
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ANNEXURE 3 
 
 

FURTHER CORRESPONDENCE FROM THE 
OMBUDSMAN
5 April 2006 
 
Mr Ian Faulks  
The Committee Manager  
Committee on the Independent Commission Against 
Corruption Parliament House  
Macquarie Street  
SYDNEY NSW 2000 

Dear Mr Faulks  

Review of the Protected Disclosures Act 1994 

Please accept this as additional correspondence to my submission dated 30 
September 2005 to the Parliamentary Inquiry Review of the Protected 
Disclosures Act 1994.  

In that submission, I recommended consideration be given to establishing a 
protected disclosures unit within my office to:  
• improve awareness of the Act in the public sector  
• provide advice and guidance to agencies and their staff  
• coordinate the collection of statistics on protected disclosures  
• monitor trends in the operation of the scheme  
• provide advice to the government or relevant agencies on Bills relating to 

matters concerning whistleblowing issues  
• periodically report on it's work to the government and legislature.  

We have undertaken some research into the cost of the creation of such a unit 
within this office. We contacted relevant bodies in other jurisdictions to 
request advice about the resources they used to perform such functions.  

We received responses from the Commonwealth Ombudsman, Ombudsman 
Victoria, South Australia Ombudsman, Queensland Ombudsman, New Zealand 
office of the Ombudsmen and the Western Australian Public Sector Standards 
Commissioner (W A PSSC).  

Of these bodies, the W A PSSC has the most equivalent role to the one I have 
proposed. Tasmania and Victoria are the only other states with specific 
responsibilities in relation to whistleblowers, however the scope of their role is 
significantly narrower than the one I have proposed. In addition, because of 
their high threshold tests, they receive relatively few disclosures a year.  
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 Under the Public Interest Disclosure Act 2003 (WA) (the Pill Act) the 
Commissioner is responsible for the following functions:  
• receiving disclosures where the information relates to a public officer  
• establishing a Code setting out the minimum standards of conduct and 

integrity to be complied with by Pill officers  
• monitoring compliance with the Pill Act and PID Code  
• assisting public authorities and public officers to comply with the Pill 

Act and Code  
• preparing guidelines on internal procedures relating to the functions of a 

proper authority under the PID Act  
• ensuring that all proper authorities have copies of the guidelines  
• reporting annually to each House of Parliament on the performance 

of the Commissioner's obligations under the Pill Act, and 
compliance or noncompliance with the Pill Act and Pill Code.  

The WA PSSC currently receives $183,000 in funding to perform these 
functions. Two staff members work full-time (one senior and one 
researcher) in the area, and other staff are allocated tasks as needed.  

We have been advised the W A PSSC has recently applied for an additional 
$200,000 plus, as their current funding is not sufficient to perform all 
functions effectively. For example, a recent climate survey indicated that 
knowledge of the Pill Act across the WA public sector was very low.  

While we have at no stage received any funding or resources to perform 
equivalent functions to the W A PSSC, we do undertake some work in the 
area. We have calculated that a very conservative estimation of the resources 
currently directed to this work is $45,000 a year. This includes our provision 
of telephone advice, limited training for agencies, attendance at Protected 
Disclosures Act Implementation Steering Committee meetings and publishing 
fact sheets and guidelines. With such limited resources our work in the area is 
greatly restricted, and we cannot achieve the objectives listed above and in 
point 3 of our submission.  

Based on the resources used by the W A PSSC and on our own estimations, 
we envisage 3 - 5 full time staff (grades 9/10, 7/8 and 5/6) would be needed 
to carry out the functions we have proposed. We have calculated the total 
costs for three additional staff at these grades would be in the order of 
$300,000 for 2006-2007.  

Should you require any further information, please contact my Deputy, Chris 
Wheeler on (02) 92861036 or cwheeler@ombo.nsw.gov.au.  

Yours sincerely  

Bruce Barbour 
Ombudsman  

mailto:cwheeler@ombo.nsw.gov.au.


Review of the Protected Disclosures Act 1994 
 
 
 

59 

ANNEXURE 4 
 

 

NOTES FOR THE HEARING BEFORE THE ICAC 
COMMITTEE IN ITS REVIEW OF THE PROTECTED 
DISCLOSURES ACT, FRIDAY, 4 AUGUST 2006 

 
 
Background to the establishment, membership of the PDAISC 
 
Establishment and charter 
 
The Committee was established by the Premier in July 1996 in the year following the 
commencement of the Protected Disclosures Act.  Its charter was to implement strategies to 
meet the information needs of agencies to improve implementation of the Act. 
 
These information needs had been identified in ICAC research conducted soon after the 
introduction of the Act, including the need for guidance and information on such things as 
the conduct of investigations, implementing internal reporting systems, changing 
organisational culture and staff training, amongst other things. 
 
Membership 
 
The initial membership of the Committee comprised senior representatives from the 
Premier’s Department, The Cabinet Office, the then Public Employment Office, the 
Department of Local Government, the Police Integrity Commission, NSW Police Service 
Internal Witness Support Unit, the Audit Office, the ICAC and the NSW Ombudsman. 
 
Since its establishment, the organisations represented on the Committee have changed very 
little, other than in relation to the central government agencies which now have only one 
representative from the Premier’s Department.  The Committee was initially chaired by the 
representative of the ICAC and since 2000 has been chaired by the representative of the 
NSW Ombudsman. 
 
Operations 
 
In the 10 years that the Committee has been in operation, its primary roles have been to: 
 
• to organise training for public sector agencies and officials in relation to the 

provisions of the Protected Disclosures Act 
 
• to produce certain fact sheets to assist whistleblowers and those in agencies 

responsible for implementing the Act 
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• to facilitate information exchange between the organisations with significant 
responsibilities for the implementation of the Act and dealing with protected 
disclosures, and 

 
• to facilitate the coordination of the activities of those organisations that are directed 

towards the implementation of the Act. 
 
On occasion the Committee has also made recommendations to government for necessary 
amendments to the Protected Disclosures Act. 
 
The number of meetings of the Committee each year has depended on the activities being 
undertaken by the Committee at any point in time, for example preparing for and 
undertaking training or preparing submissions to either government, or to Parliament 
Committees reviewing the Protected Disclosures Act. 
 
 
Proposal to establish a Protected Disclosures Unit in the Ombudsman’s Office 
 
The need for an agency to be responsible for implementation of the Act 
 
One of the problems that the Ombudsman’s Office identified early on in the operation of the 
Act was that there was no agency that had primary responsibility to ensure the effective 
implementation of the Act – no body owned the Act; it was an orphan. 
 
The protection of whistleblowers, and the need to properly deal with their disclosures, are 
concepts that are largely alien to public sectors generally, and in particular to Australian 
public sectors where the culture has long been that it is unacceptable to ‘dob’ on colleagues. 
 
While the objects of the Protected Disclosures Act are sound, and clearly set out 
Parliament’s intention that whistleblowers should be protected and the disclosures properly 
dealt with, this alone is not enough to change the culture of the NSW public sector or to 
ensure that whistleblowers were protected and their disclosures properly dealt with. 
 
In my view there were two primary problems: 
 
1. the Act itself did not go far enough to ensure that its objects would be achieved, for 

example in relation to at least one of the three objects the Act contains no relevant 
provisions, and 

 
2. no agency was charged with responsibility to ensure that the Act was effective and 

was properly implemented across the public sector. 
 
In the absence of such an agency, the only step that was taken in an attempt to facilitate 
implementation of the Act was to set up the PDAISC.  While I believe the Committee has 
been reasonably effective in providing training across the public sector and in facilitating 
information exchange and coordination between the main players, its role does not and 
cannot go far enough. 
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Whistleblowing in the public sector is in the public interest because it brings to light matters 
which would otherwise not be identified and addressed.  Two of the primary prerequisites for 
people to make disclosures of wrong-doing in the public sector are that they have a 
reasonable belief they will protected if they do so, and that the matters they disclose will be 
properly dealt with.  If whistleblower legislation is not properly implemented, and if agencies 
do not take adequate steps to protect whistleblowers and deal with their disclosures, this 
sends a particularly negative message to anyone contemplating making a disclosure and 
significantly reduces the chances that they will do so. 
 
While the objects of the Protected Disclosures Act indicate a good intent, if whistleblowers 
are not properly protected and their disclosures are not adequately dealt with, then the Act 
will not be effective.  Where whistleblowers are not properly protected and their disclosures 
are not properly dealt with, this often has a particularly detrimental impact on the 
whistleblower in terms of their mental health and career, which in turn can have a very 
detrimental impact on their colleagues and the operations of the agency. 
 
If the Protected Disclosures Act is not effective to achieve its objects, or it is not 
implemented appropriately to achieve its objects, then the existence of the Act is counter 
productive to those objects – it misleads people into making disclosures in the mistaken 
belief that they would be protected and their disclosures would be properly dealt with.  The 
backlash that occurs from the knowledge that whistleblowers had not been protected, and 
the disclosures have not been properly dealt with will in fact reduce the chances of people 
coming forward to disclose wrong-doing within agencies. 
 
It is therefore vitally important that there be adequate provisions in the Act to achieve its 
three objects, and that mechanisms be put in place to ensure that the Act is properly 
implemented by agencies.  An essential mechanism to achieve this would be the 
establishment of a Protected Disclosures Unit. 
 
Recommendations to establish a Unit 
 
In the first review of the Act, the Ombudsman Parliamentary Committee identified the need 
for a Protected Disclosures Unit with the following monitoring and advisory functions: 
 
1. to provide advice to persons who intend to make, or have a made, a protected 

disclosure 
 
2. to provide advice to public authorities on matters such as the conduct of 

investigations, protections of the staff, legal interpretations and definitions 
 
3. to monitor the conduct of investigations by public authorities, and if necessary, 

provide advice or guidance on the investigation process 
 
4. to provide advice and assistance to public authorities on the development or 

improvement of internal reporting systems 
 
5. to audit the internal reporting procedures of public authorities 
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6. to monitor the response of public authorities to the Act, for example, through surveys 
of persons who have made disclosures and public authorities 

 
7. to act as a central coordinator for the collection and collation of statistics on 

protected disclosures, as provided by public authorities and investigating authorities 
 
8. to publish an annual report containing statistics on protected disclosures for the 

public sector in NSW and identifying any systemic issues and other problems with the 
operation of the Act 

 
9. to coordinate education and training programs in consultation with the investigating 

authorities and provide advice to public authorities seeking assistance in developing 
internal education programs, and 

 
10. to public guidelines on the Protected Disclosures Act in consultation with the 

investigating authorities (Recommendation 1). 
 
Of the functions set out above: 
 
• (1), (2) and (10) are currently undertaken by the NSW Ombudsman 
 
• in relation to (4) and (5), some years ago the NSW Ombudsman audited the internal 

reporting procedures of a large number of State government agencies and provided 
advice and assistance to them on improving those systems [the DLG used a self 
assessment checklist for an audit of council internal reporting procedures] 

 
• in relation to (6), the ICAC has conducted some research in relation to the 

implementation of the Act, but has not, as far as I am aware, specifically focused on 
a survey of persons who have made disclosures, and 

 
• in relation to (9), the PDAISC has undertaken this function since its establishment. 
 
Functions (3), (7) and (8) are not undertaken by any agency in NSW. 
 
The need for a Protected Disclosures Unit was also identified in the second review of the 
Act, which identified a further two functions, being: 
 
 “(k) to develop proposals for the reform of the Act, in consultation with the 

investigating authorities and the Protected Disclosures Act Implementation 
Steering Committee, and 

 
 (l) to provide executive and administrative support to the Protected Disclosures 

Act Implementation Steering Committee.” 
 
In relation to the third review of the Act currently being undertaken by your Committee, the 
PDAISC has recommended in its submission that a Protected Disclosures Unit be 
established in the Ombudsman’s Office. 
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The main issue addressed by the PDAISC in its submission in support of this 
recommendation is that simply placing statutory obligations on agencies will not necessarily 
be effective without providing for some kind of monitoring and review mechanism.  The 
Committee submitted that a more proactive compliance mechanism was needed to ensure 
proper implementation of the Act and the mechanism that could be considered is one of 
mandatory notification to a PD Unit.  This would apply to all public sector agencies except 
investigating authorities as defined in the Act, and NSW Police which already subject to 
oversight by both the Ombudsman.  The Committee suggests that two levels of intervention 
could be considered: 
 
• case-by-case – requiring every agency to report every protected disclosure they have 

received to the Protected Disclosures Unit and how they handled them, or 
 
• periodic reporting – requiring every agency to report to the Unit periodically (eg, twice 

a year) on all the Protected Disclosures they have received and how them handled 
them. 

 
As mentioned previously, such a monitoring role is currently not performed by any agency in 
NSW but could be similar to the role performed by the Ombudsman in relation to child 
protection related allegations (see Part 3A of the Ombudsman Act), or police complaints 
(Part 8A, Police Act). 
 
The Committee was of the view that two major benefits would arise from having some kind of 
mandatory notification scheme, in conjunction with the other functions recommended by the 
Committee for the Unit, being: 
 
• firstly, it would give further incentives to agencies to comply with the Act, and give 

them formal guidance on how to do so, and 
 
• secondly, statistics collected would be more accurate than if they were provided only 

voluntarily, so those who are responsible for implementing the Act and the Legislature 
would be provided with accurate information about how well the scheme is working. 

 
The Committee was of the view that the results of a recent survey of state agencies where 
the majority indicated they have had very little experience with handling PDs, illustrates a 
need for a formal, properly resourced, advisory body to help agencies through an unfamiliar 
situation, as and when the need arises. 
 
In his submission to this review of the Act, the Ombudsman has also recommended that 
consideration be given to establishing a PD Unit. 
 
 
Funding of a PD Unit 
 
In both our submissions to the 1996 review of the Act and in a letter to your Committee of 
April 2006 in relation to this review of the Act, we have estimated that we would need 
between 3-5 full time staff to properly perform the recommended functions of such a Unit – 
we have calculated the total costs for three additional staff at appropriate grades would be in 
the order of $300,000 for 2006-07. 
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Previous response to proposals for a PD Unit 
 
The establishment of a Protected Disclosures Unit has been recommended by both of the 
previous reviews of the Act, by the PDAISC, by the Ombudsman, by the Auditor General and 
by various others. 
 
In my view the reasons why no such Unit has yet been established include: 
 
• up until recently there was no uniformity of view by all investigating authorities as to 

the appropriate functions for such a Unit [see for example the letter to the 
Ombudsman from the former Premier of May 2001 where he states: 

 
  “I am also aware of the concerns raised by the other investigative authorities 

with the Parliamentary Committee that any proposed Unit should not duplicate 
the functions performed by those investigating authorities.”] 

 
• there was confusion on the part of government as to the respective roles of the 

PDAISC and the proposed Unit [see for example the comments by the former Premier 
in his letter to the Chairperson of the Ombudsman Parliamentary Committee of 
September 2001 where he stated: 

 
  “…I consider that most of the functions of the proposed statutory ‘unit’ are 

already being undertaken by the Protected Disclosures Act Implementation 
Steering Committee and its individual member agencies.  I consider that the 
Committee, which includes representatives of each of the investigative 
authorities as well as the Department of Local Government, the Police Service 
and my administration, is a suitable administrative body to perform the 
functions that your Committee has proposed for a statutory Protected 
Disclosures Unit.”] 

 
• the proposed costs associated with establishing such a Unit [these estimated costs 

should be looked at in the context of the costs to agencies that arise where 
whistleblowers are not properly protected and their disclosures are not properly dealt 
with, for example:  arising out of legal proceedings by whistleblowers or persons the 
subject of investigation; the costs associated with investigations undertaken by this 
Office, the ICAC of the Audit Office; the costs associated with the morale and stress 
problems that can arise in the workplace; etc.] 

 
The problems that occur in the absence of a body with statutory powers and responsibilities 
for the implementation of the Act are illustrated by the audit of internal reporting policies 
carried out by the Ombudsman several years ago.  This audit of agency internal reporting 
policies was carried out over a period of approximately three years.  It required extensive 
efforts to obtain copies of internal reporting policies from agencies, and the review of the 
adequacy of each of those policies was particularly labour intensive.  The process 
commenced via a Premier’s Memorandum to all agencies listed in Schedules 1 and 3 of the 
Public Sector Management Act requiring them to adopt procedures for the purposes of the 
Act and to forward copies of the adopted procedures to the Premier’s Department. 
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Copies of all responses received by the Premier’s Department were then forwarded to our 
Office for assessment.  Of the approximately 130 agencies that were initially send the 
Premier’s Memorandum, only 85 agencies (ie, 63%) responded over the next six months.  
On 7 July, the Director General of the Premier’s Department wrote to the agencies that had 
not responded reminding them of the requirements of the Premier’s Memorandum 96/24.  In 
response to this letter, a further 28 agencies (ie, 21%) responded.  To obtain responses from 
the remaining 15 agencies, it was necessary for this Office to write to them individually 
informing them that they may be the subject of criticism in the Ombudsman’s 1997-98 
Annual Report that they had not forwarded copies of their adopted internal reporting 
documentation within a specified time.  Only seven of the 15 agencies responded within the 
set time.  We reported in the results of this audit to the Ombudsman Parliamentary 
Committee and in our Annual Reports.  This example demonstrates the need for there to be 
statutory requirements for agencies to adopt internal reporting policies and to provide copies 
those policies to a PD Unit. 
 
 
Major concerns about the adequacy of the Act 
 
Laying down the rules of the road that apply to whistleblowers 
 
One way of looking at the objectives or purpose of whistleblower legislation, particularly from 
a government’s perspective, is to lay down the rules of the road that apply to whistleblowing 
– the rules that all the parties to a disclosure must play by.  In an area as sensitive, if not 
potentially explosive, as whistleblowing, the importance of clear ground rules that each party 
is required to comply with cannot be over estimated. 
 
Such legislation should be designed to protect the legitimate rights and interests of all 
parties to a disclosure and to set out the ground rules for disclosures to be made and dealt 
with. 
 
From a practical perspective this can be seen as the fourth objective of whistleblower 
legislation.   
 
Whistleblowing can be a painful experience for all concerned – for the whistleblower, for the 
agency concerned, and for any person the subject of disclosure.  However, the level of pain 
experienced by all three parties can be exponentially greater where appropriate rules are not 
followed. 
 
There are two issues that need to be addressed: 
 
• firstly, setting out fair and reasonable rules that must be followed by each party to a 

disclosure, and 
 
• secondly, ensuring that each party to the disclosure complies with those rules. 
 
Looking at the first issue, whistleblower legislation needs to set out fair and reasonable rules 
to be complied with by the whistleblower, by the public official or agency receiving the 
disclosure, and by persons who may be the subject of the disclosure. 
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The public interest is served by disclosures being facilitated and properly addressed.  The 
public interest is not served by collateral damage to an agency or its personnel, or to the 
government of the day, over and above that caused by the problem being properly addressed. 
 
It is therefore in the public interest to maximise the former (ie, disclosures being facilitated 
and  properly addressed) while minimising the latter (ie, collateral damage).  This can best 
be achieved through the adoption and implementation of fair and effective rules to be 
followed by whistleblowers if they want to rely on the protection provided through 
whistleblower legislation. 
 
These rules should be designed to encourage whistleblowers to initially take their disclosures 
to the lowest practical level.  Further, the objective should be to ensure that a whistleblower 
does not go public with their disclosure unless they have first taken their concerns to senior 
management or an appropriate external watchdog body, their concerns have not been 
properly addressed, and the whistleblower is in a position to be able to demonstrate 
substantial grounds for believing that their disclosures are substantially true. 
 
Whistleblowing may be in the public interest, provided whistleblowers play by the rules, but 
the chances of collateral outcomes that are not in the public interest increase significantly if 
whistleblowers do not play by the rules, eg, the damage that can be caused by selective 
leaking to achieve a desired politically partisan outcome. 
 
The rules for whistleblowers that should also be addressed in the PD Act therefore include: 
 
• whether disclosures can be made anonymously, and 
 
• an obligation to cooperate with any agency investigation. 
 
It is also important that agencies play by the rules, and are seen to do so.  Few people will 
blow the whistle if agencies that receive disclosures are not perceived to play by the rules.  
The rules for the recipients of disclosures that need to be addressed in the PD Act should 
therefore include: 
 
• an obligation to set up appropriate policies and procedures for the receipt and 

handling of disclosures and for the protection of whistleblowers 
 
• an obligation to protect whistleblowers (which would include ensuring confidentiality 

where this is both practical and appropriate) 
 
• an obligation to appropriately deal with disclosures (which may include 

investigations), and 
 
• an obligation to provide feedback to the whistleblower. 
 
The rules for any persons the subject of disclosure that should be addressed in the PD Act 
include an obligation to cooperate with any agency investigation. 
 
Looking at the second issue - ensuring that each party complies with the rules – this can be 
problematic, particularly in relation to the protection of whistleblowers.  For example: 
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• it is relatively easy to ensure that whistleblowers comply with appropriate rules, for 
example by providing that their disclosures are only protected under the Act if certain 
reasonable steps are taken or requirements are complied with, along with an offence 
clause for the provision of false or misleading information 

 
• ensuring agency compliance issues can be best dealt with by placing appropriate 

obligations in the legislation, provided implementation is closely oversighted by an 
impartial external body, however 

 
• the compliance issue in relation to the subjects of disclosure is probably the most 

problematic, requiring both strong legislative provisions and direct management 
intervention. 

 
 
Issues paper – adequacy of the Protected Disclosures Act to achieve its objectives 
 
As noted in our issues paper on the adequacy of the Act to achieve its objectives, in our view 
the PD Act is inadequate to achieve two of its three core objectives.  We concluded that 
while the two previous reviews of the Act had identified a range of largely operational issues 
that needed to be addressed (with mixed success), it is now time for the Act to be 
comprehensively reviewed. 
 
Looking at the three core objectives of the Act: 
 
• protections for whistleblowers: 
 

- NSW is the only jurisdiction in Australia in which a whistleblower who has 
been the subject of detrimental/reprisal action has no rights in the Act to seek 
damages 

 
 - there is no statutory obligation on senior managers and/or CEOs to protect 

whistleblowers, or even to establish procedures to protect whistleblowers 
(obligations imposed in five of the other seven Australasian jurisdictions), and 

 
 - only NSW and two other jurisdictions make no provision for injunctions or 

orders to remedy or restrain breaches of the Act. 
 
• ensuring disclosures are properly dealt with: 
 

- the Act almost completely fails to address the core objective of ensuring 
disclosures are properly dealt with, and 

 
 - matters that should be considered for inclusion in the Act including obligations 

to appropriately deal with disclosures including to adopt and implement 
procedures for assessing and investigating, or otherwise appropriately dealing 
with disclosures, to appropriately investigate or otherwise handle disclosures; 
to appoint investigators (to ensure an impartial or an independent 
investigation); to provide procedural fairness in the conduct of any 
investigations 
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- to notify whistleblowers about progress in the outcome of investigations 
 

- to notify a central agency of disclosures received each year and the outcomes 
of investigations, etc, and 

 
- to make and retain adequate records of disclosures made in annual reports on 

the implementation of the Act.  [As noted in our issues paper, at present no 
information is available as to how many protected disclosures are being made to 
any particular agencies or agencies generally, or whether such disclosures and 
the people who made them are being dealt with properly by those agencies.] 

 
• facilitating the making of disclosures - as the Act fails to properly address the core 

objective of facilitating disclosures by public authorities, the issues that need to be 
considered include:  

 
- whether the scope of the conduct covered by the Act is wide enough (eg, should 

it be expanded to include public health and safety issues and environmental 
damage as in most other Australian jurisdictions) 

 
- whether avenues for the making of a disclosure should be expanded to include 

any person or body with jurisdiction to deal with the subject matter of the 
disclosures 

 
 
 - whether private citizens should be protected if they make disclosures about 

conduct covered by the Act (as is the case in the five of the other seven 
jurisdictions) 

 
 - whether specific provision should be included in the Act for anonymous 

disclosures, and  
 
 - whether agencies should be required to adopt and implement an internal 

reporting system for the purposes of the Act 
 
• other issues to be considered, as noted in the issues paper, included: 
 

- whether disclosures should not be protected where the whistleblower fails to 
assist any investigation or the whistleblower makes any further unauthorised 
disclosure, and 

 
 - obligations on whistleblowers such as to maintain confidentiality and to assist/ 

cooperate with investigators. 
 

PDAISC’s submission to the review of the Act 
 
The submission made by the PDAISC primarily focuses on three major structural changes, 
being: 
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• redress the whistleblowers 
 
• statutory obligations on agencies 
 
• establishing a Protected Disclosures Unit to provide agencies with advice and 

support. 
 
The Committee also made submissions in relation to: 
 
• legal responsibility for ensuring an agency complies with its obligations 
 
• nomination of a prosecuting authority 
 
• proactive management of whistleblowers/confidentiality 
 
• the Director General of the Department of Local Government 
 
• waste 
 
• review provisions of the Act 
 
• other legislative schemes applying outside the public sector 
 
• the name of the Act. 
 
 

Ombudsman’s submission to review of Act 
 
The Ombudsman made submissions in relation to most of the issues addressed by the 
PDAISC. 
 

Are concerns enough to warrant repeal and replacement 
 
As mentioned in our issues paper, while the two previous reviews of the Act have identified a 
range of largely operational issues that need to be addressed, in our view it is now time for 
the Act to be comprehensively reviewed. 
 
I believe there would be benefits in the Committee conducting a comprehensive review of 
the Act and its implementation to determine whether the Act as it is currently drafted is an 
adequate vehicle to achieve its objects.  As mentioned in our issues paper, in our view it 
clearly is not.  It is a matter for the Committee, the government and the Parliament to 
determine whether any problems identified with the Act can be addressed through 
amendment, or whether the Act should be set aside and replaced with a completely new Act. 
 
In my view, the basic concepts underlying the Act are appropriate, for example the three 
provisions in the objects clause, and the scheme of the Act which requires the recipient of a 
disclosure to make a decision, based on objective criteria, as to whether a disclosure is 
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covered by the Act (as opposed to the scheme in certain other jurisdictions whereby the 
decision is made by the Ombudsman). 
 
My problem is with the detail in the Act, or in some cases, the absence of detail, for 
example: 
 
• the title of the Act should be amended to better reflect the fact that it is designed to 

facilitate the making of disclosures in the public interest – one way of achieving this 
is to provide the protection for people who make such disclosures – the end to be 
achieved is the making of disclosures, one of the means to this end is providing 
protection for people who make disclosures 

 
• a number of the key terms and concepts of the Act need greater definition, including 

“serious and substantial waste”, “government policy”, etc 
 
• the number of external agencies that can receive disclosures should be expanded to 

include any person or body with jurisdiction to properly deal with a disclosure 
 
• provisions which require receiving agencies to identify the motivation of the 

whistleblower should be removed or modified 
 
• obligations should be placed on agencies to prepare, adopt and implement adequate 

internal reporting policies and policies to ensure the protection of whistleblowers 
 
• the section dealing with the provision of information to people who have made a 

disclosure should be expanded to require the provision of progress reports and details 
of the outcome of the matter 

 
• the protection provisions of the Act should be expanded to allow whistleblowers to 

seek damages and to provide for the seeking of injunctions, and 
 
• the Act should be amended to provide for the establishment powers and functions of 

a Protected Disclosures Unit. 
 
 
Principal changes most beneficial to the PD Act 
 
As indicated in the Ombudsman’s submission to the review, the major structural changes 
that should be made to the PD Act concern: 
 
(1) redress for whistleblowers 
 
(2) statutory obligations on agencies, and 
 
(3) establishment of a Protected Disclosures Unit to provide agencies with advice and 

support. 
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Should the Act protect private individuals 
 
For a range of reasons I believe the Act should not be extended generally to cover disclosures 
made by private individuals, with the possible exception of disclosures concerning public 
health and safety issues and environmental damage.  These reasons include: 
 
• the complexity of the Act makes it difficult enough for implementation by public 

sector agencies who have more experience at implementing this type of legislation, 
including developing and implementing necessary policies 

 
• legislation of this type is designed to encourage and facilitate disclosures in the 

public interest, ie, matters that go beyond the personal interests of the person making 
the disclosure (the subject matter of most complaints made by members of the 
public) 

 
• the aim of such legislation is to promote and facilitate disclosures by employees of 

government agencies about conduct of their fellow employees or the agency in which 
they are employed – employees being far more likely to be aware of misconduct within 
their agency than general members of the public. 
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ANNEXURE 5 
 

SELECTED SUBMISSIONS RECEIVED FROM 
PUBLIC AUTHORITIES AND INVESTIGATING  
AUTHORITIES 
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ANNEXURE 6 
 

EXTRACTS FROM THE MINUTES OF THE 
COMMITTEE ON THE INDEPENDENT COMMISSION 
AGAINST CORRUPTION REGARDING THE REVIEW 
OF THE PROTECTED DISCLOSURES ACT 1994 
 
 

This appendix contains relevant extracts from the minutes of ICAC Committee meetings of: 

• Wednesday 6 April 2005; 

• Wednesday 4 May 2005; 

• Wednesday 22 June 2005;  

• Wednesday 18 March 2006; 

•  Wednesday 7 June 2006; 

• Thursday 3 August 2006; 

• Friday 4 August 2006; and  

• Wednesday 22 November 2006 

regarding the review of the Protected Disclosures Act 1994. 
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 No. 53/12 
  

PROCEEDINGS OF THE 
COMMITTEE ON THE INDEPENDENT COMMISSION 

AGAINST CORRUPTION 
 
 5:00 P.M., WEDNESDAY 6 APRIL 2005 
 AT PARLIAMENT HOUSE, SYDNEY 
 
 MEMBERS PRESENT 
 
Legislative Council Legislative Assembly 
Ms Gardiner Mr Yeadon (Chairman) 
Rev. Nile Ms Keneally 
 Mr Mills 
 Mr Pearce 

Mr Price 
Mr O’Farrell 

Mr Turner  
Mr Roberts 

 
Also in attendance:  Mr Faulks, Manager of the Committee, Mr Jefferis, Senior Committee 
Officer, and Ms Yeoh and Ms Cyril, Assistant Committee Officers. 
 
The Chairman presiding.  
 
 
1.   Apologies 
 
Apologies were received from Mr Primrose. 
 
 
2. Previous minutes 
 
On the motion of Mr Mills, seconded Mr Pearce, the minutes of Tuesday 9 November 2004 
was accepted as a true and accurate record. 
 
 
3. Chairman’s report 
 
…. 
 
“Whistling while they work” research project 
The Chairman noted that the Independent Commission Against Corruption is participating in 
a three-year Australian Research Council (ARC) funded linkage project “Whistling While They 
Work”, which will investigate public interest disclosures (whistleblowing) in the public 
sector.   The project team is led by Griffith University's Dr A.J. Brown, and involves 
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researchers from five tertiary institutions: Griffith University, Charles Sturt University, 
Monash University, Edith Cowan University, and the University of Sydney. Research will 
include extensive surveys into the experience of public sector whistleblowers in the 
participating jurisdictions, the ways in which managers handle internal disclosures, the 
institutional supports used by public agencies to manage whistleblowing-related conflicts, 
and opportunities for law reform.  Whistleblowing or protected disclosure laws around 
Australia are often criticised as window-dressing measures, no two legislative systems are the 
same, and very little has been done until now to evaluate their implementation.  Individual 
federal, state and territory governments are sensitive that disclosures by their officials will 
reflect on them politically, but effective management of whistleblowing is a systemic 
challenge for all organisations, and is not unique to any particular government. Queensland 
statistics show positive indications that whistle-blowers were more likely to be listened to, 
and vindicated, than other complainants.  But possibly around 1.8 per cent of all public 
servants find themselves blowing the whistle on suspected wrongdoing, each year – a 
substantial figure – with very little known about how their welfare and associated internal 
workplace conflicts are then managed.  The project has been established with a three-year 
grant of $585,000 from the Australian Research Council, and approximately $710,000 in 
direct and in-kind support from 12 industry partners: 

 
.Commonwealth Government  
•  Commonwealth Ombudsman  
•  Australian Public Service Commission  
Queensland Government  
•  Qld Crime & Misconduct Commission  
•  Queensland Ombudsman  
New South Wales Government  
•  Independent Commission Against Corruption  
•  NSW Ombudsman  
Western Australian Government  
•  WA Corruption & Crime Commission  
•  Public Sector Standards Commissioner  
•  WA Ombudsman  
Northern Territory  
•  Commissioner for Public Employment  
ACT  
•  Chief Minister's Department 
and 
•  Transparency International Australia  

 
On the motion of Mr Turner, seconded Mr Mills:  

That the Committee invite representatives of the Independent Commission Against 
Corruption and NSW Ombudsman to brief the ICAC Committee on the “Whistling 
While They Work” research project. 

Passed unanimously. 
 
…. 
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5. Review of the Protected Disclosures Act 1994 
 
The Chairman reported that the Premier, the Hon. Bob Carr MP, has requested the ICAC 
Committee conduct a review of the Protected Disclosures Act 1994.  The Protected 
Disclosures Act 1994 s.32 requires a joint committee of Parliament to review the Act one 
year after the date of assent and every two years thereafter. Two reviews have been 
undertaken to date, the most recent in August 2000. Both reviews were conducted by the 
Joint Committee on the Office of the Ombudsman and the Police Integrity Commission.  
 
In April 2004, the NSW Ombudsman released an issues paper, “The adequacy of the 
Protected Disclosures Act 1994 to achieve its objectives”, which identified that the review 
required in 2002 had not commenced.  The issues paper also summarised the outcomes 
arising from the two previous reviews. 
 
The Premier has held discussions with the chairman of the Joint Committee on the Office of 
the Ombudsman and the Police Integrity Commission, Mr Paul Lynch MP.  Mr Lynch has 
proposed that another committee conduct the third review as the resources of the Joint 
Committee on the Office of the Ombudsman and the Police Integrity Commission are 
apparently fully committed to a current inquiry program.  As a consequence, the Premier has 
requested that the review required under the Protected Disclosures Act 1994 s.32 be 
undertaken by the ICAC Committee.  
 
…. 
 
 
7. General business 
 
…. 
 
There being no further business, the Committee adjourned at 6:50 p.m.. 
 
 
 
 
Chairman Committee Manager 
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 No. 53/13 
  

PROCEEDINGS OF THE 
COMMITTEE ON THE INDEPENDENT COMMISSION 

AGAINST CORRUPTION 
 
 11:30 A.M., WEDNESDAY 4 MAY 2005 
 AT PARLIAMENT HOUSE, SYDNEY 
 
 
 MEMBERS PRESENT 
 
Legislative Council Legislative Assembly 
Mr Primrose (Vice Chairman) Mr Yeadon (Chairman) 
Rev. Nile Ms Keneally 
Ms Gardiner Mr Mills 
 Mr Pearce 

Mr Price 
Mr Tink 

Mr Roberts 
 
Also in attendance:  Mr Faulks, Manager of the Committee, Mr Jefferis, Senior Committee 
Officer, and Ms Yeoh and Ms Cyril, Assistant Committee Officers. 
 
The Chairman presiding.  
 
 
1.   Apologies 
 
Apologies were received from Mr Turner. 
 
 
2. Previous minutes 
 
On the motion of Mr Price, seconded Ms Keneally, the minutes of Tuesday 6 April 2005 was 
accepted as a true and accurate record. 
 
 
3. Membership of the ICAC Committee 
 
The Chairman reported that on Tuesday 3 May 2005 Mr O’Farrell was discharged from the 
ICAC Committee.  Mr Tink has been appointed to serve on the ICAC Committee. 
 
…. 
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5. Review of the Protected Disclosures Act 1994 
 
The Chairman reported that by resolution of the Legislative Assembly and the Legislative 
Council, the review required under the Protected Disclosures Act 1994 s.32 is to be 
undertaken by the ICAC Committee.   
 
…. 
 
 
8. General business 
 
There being no further business, the Committee adjourned at 1:05 p.m.. 
 
 
 
 
Chairman Committee Manager 
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 No. 53/14 
  

PROCEEDINGS OF THE 
COMMITTEE ON THE INDEPENDENT COMMISSION 

AGAINST CORRUPTION 
 
 5:00 P.M., WEDNESDAY 22 JUNE 2005 
 AT PARLIAMENT HOUSE, SYDNEY 
 
 MEMBERS PRESENT 
 
 
Legislative Council Legislative Assembly 
Ms Gardiner Mr Yeadon 
Rev. Nile Mr Mills 
 Mr Pearce 

Mr Price 
Mr Tink 

Mr Turner 
 
Also in attendance:  Mr Faulks, Manager of the Committee, Mr Jefferis, Senior Committee 
Officer, and Ms Yeoh and Ms Cyril, Assistant Committee Officers. 
 
The Chairman presiding.  
 
 
1.   Apologies 
 
Apologies were received from Mr Primrose, Mr Roberts and Ms Keneally. 
 
 
2. Previous minutes 
 
On the motion of Mr Mills, seconded Revd Nile, the minutes of Wednesday 4 May 2005 was 
accepted as a true and accurate record. 
 
…. 
 
4. Review of the Protected Disclosures Act 1994 
 
The Chairman reported that the review of the Protected Disclosures Act 1994 was publicly 
advertised on Saturday 21 May 2005, with submissions requested by 1 July 2005. 
 
…. 
 
The Chairman noted that the Committee Manager attended a workshop regarding 
the Protected Disclosures Act, held at North Gosford on Tuesday 24 May 2005.  The 
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workshop was conducted by the Independent Commission Against Corruption, as part of the 
Rural and Regional Outreach Strategy (RAROS) that aims to bring corruption prevention 
information, resources and services to all communities in New South Wales.  The Central 
Coast workshop was led by Mr Chris Wheeler, Deputy Ombudsman. 
 
…. 
 
5. General business 
 
There being no further business, the Committee adjourned at 6:40 p.m.. 
 
 
 
 
Chairman Committee Manager 
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 No. 53/18 
 

PROCEEDINGS OF THE 
COMMITTEE ON THE INDEPENDENT COMMISSION 

AGAINST CORRUPTION 
 
 5:00 P.M., WEDNESDAY 29 MARCH 2006 
 AT PARLIAMENT HOUSE, SYDNEY 
 
 MEMBERS PRESENT 
 
Legislative Council Legislative Assembly 
Ms Gardiner Mr Yeadon 
Rev. Nile Mr Mills 
Mr Primrose Mr Pearce 

Mr Turner 
Ms Keneally 
Mr Roberts 

Mr Price 
Mr Kerr 

 
Also in attendance:  Mr Faulks, Manager of the Committee, Mr Nordin, Senior Committee 
Officer, Ms Phelps, Committee Officer, and Ms Yeoh, Assistant Committee Officer. 
 
The Chairman presiding.  
 
 
1.   Previous minutes 
 
On the motion of Mr Mills, seconded Rev. Nile, the minutes of Thursday 1 December 2005 
and Monday 12 December 2005 were accepted as a true and accurate record. 
 
….  
 
 
3.   Membership of the ICAC Committee 
 
The Chairman reported that on Tuesday 28 March 2006 Mr Tink was discharged from the 
ICAC Committee, and Mr Kerr was appointed.  The Chairman noted that Mr Kerr had been 
the inaugural Chairman of the ICAC Committee, from its inception in April 1989 to March 
1995. 
 
…. 
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7. Review of the Protected Disclosures Act 1994 
 
The Chairman reported that a background briefing paper has been prepared on the inquiry to 
review the Protected Disclosures Act 1994, and is being distributed to ICAC Committee 
Members. 
 
…. 
 
 
11. General business 
 
…. 
 
There being no further business, the Committee adjourned at 7:00 p.m.. 
 
 
 
 
 
Chairman Committee Manager 
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PROCEEDINGS OF THE 
COMMITTEE ON THE INDEPENDENT COMMISSION 

AGAINST CORRUPTION 
 
 5:00 P.M., WEDNESDAY 7 JUNE 2006 
 AT PARLIAMENT HOUSE, SYDNEY 
 
 MEMBERS PRESENT 
 
Legislative Council Legislative Assembly 
Ms Gardiner Mr Yeadon (Chairman) 
 Mr Mills 
 Mr Pearce 

Mr Turner 
Ms Keneally 

Mr Price 
Mr Kerr 

 
Also in attendance:  Mr Faulks, Manager of the Committee, Mr Nordin, Senior Committee 
Officer, Ms Phelps, Committee Officer, and Ms Yeoh, Assistant Committee Officer. 
 
The Chairman presiding.  
 
 
1.   Apologies 
 
Apologies were received from Mr Primrose, Rev. Nile and Mr Roberts. 
 
 
2.     Previous minutes 
 
On the motion of Mr Price, seconded Ms Keneally, the minutes of Wednesday 29 March 
2006 were accepted as a true and accurate record. 
 
… 
 
7. Review of the Protected Disclosures Act 1994, review of 2004-2005 

annual report of the Independent Commission Against Corruption, 
and the quarterly examination of the Inspector of the Independent 
Commission Against Corruption for the period April-June 2006  

 
The Committee deliberated on the inquiry to review the Protected Disclosures Act 1994, the 
review of 2004-2005 annual report of the Independent Commission Against Corruption, and 
the quarterly examination of the Inspector of the Independent Commission Against 
Corruption for the period April-June 2006. 
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It was agreed that hearing days would be set for Thursday 3 August 2006 and Friday 4 
August 2006. 
 
 
8.   General business 
 
There being no further business, the Committee adjourned at 5:35 p.m.. 
 
 
 
 
 
Chairman Committee Manager 
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 No. 53/20 
  

PROCEEDINGS OF THE 
COMMITTEE ON THE INDEPENDENT COMMISSION 

AGAINST CORRUPTION 
 
 10:00 A.M., THURSDAY 3 AUGUST 2006 
 AT PARLIAMENT HOUSE, SYDNEY 
 
 
 MEMBERS PRESENT 
 
 
Legislative Council Legislative Assembly 
Mr Primrose (Vice Chairman) Mr Yeadon (Chairman) 
Ms Gardiner Mr Mills 
Revd. Nile Mr Pearce 

Mr Turner 
Ms Keneally 

Mr Price 
Mr Kerr 

Mr Roberts 
 
Also in attendance:  Mr Faulks, Manager of the Committee, Mr Jefferis, Senior Committee 
Officer, and Ms Phelps, Committee Officer. 
 
The Chairman presiding.  
 
 
1.   Review of the Protected Disclosures Act 1994 
 
The public were admitted. 
 
 

Peter Bowden 
 
was called and sworn. 
 
The Committee examined the witness. 
 
Evidence concluded, the witness withdrew. 
 
 

Robert John Sendt 
Jane Tebbutt 

 
were called and sworn. 
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The Committee examined the witnesses. 
 
Evidence concluded, the witnesses withdrew. 
 
 

Jill Lorraine Hennessy 
Frances Mary Waters 
Michelle Karen O'Heffernan 

 
were called and sworn. 
 
The Committee examined the witnesses. 
 
Evidence concluded, the witnesses withdrew. 
 
 

Christopher John Ballantine 
 
were called and sworn. 
 
The Committee examined the witnesses. 
 
Evidence concluded, the witnesses withdrew. 
 
 

Leslie Thomas Tree 
Wendy Anne Upton 

 
were called and sworn. 
 
The Committee examined the witnesses. 
 
Evidence concluded, the witnesses withdrew. 
 
 

Andrew John Allan 
Thomas Benjamin 

 
were called and sworn. 
 
The Committee examined the witnesses. 
 
Evidence concluded, the witnesses withdrew. 
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3.   General business 
 
There being no further business, the Committee adjourned at 3:20 p.m.. 
 
 
 
Chairman Committee Manager 
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 No. 53/21 
  

 PROCEEDINGS OF THE 
 COMMITTEE ON THE INDEPENDENT COMMISSION 

AGAINST CORRUPTION 
 
 10:00 A.M., FRIDAY 4 AUGUST 2006 
 AT PARLIAMENT HOUSE, SYDNEY 
 
 MEMBERS PRESENT 
 
Legislative Council Legislative Assembly 
Mr Primrose (Vice Chairman) Mr Yeadon (Chairman) 
 Mr Mills 
 Mr Pearce 

Mr Turner 
Mr Roberts 

 
Also in attendance:  Mr Faulks, Manager of the Committee, and Mr Jefferis, Senior 
Committee Officer. 
 
The Chairman presiding.  
 
 
1.   Apologies 
 
Apologies were received from Ms Gardiner, Revd. Nile, Mr Kerr, Ms Keneally and Mr Price. 
 
 
2.     Review of the Protected Disclosures Act 1994 
 
The public were admitted. 
 

Christopher Charles Wheeler 
 
was called and sworn. 
 
The Committee examined the witness. 
 
Evidence concluded, the witness withdrew. 
 
 

Margaret Leila Penhall-Jones 
 
was called and sworn. 
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The Committee examined the witness. 
 
Evidence concluded, the witness withdrew. 
 

 
Grahame William Wagener 
David Richard Michael Sheehan 

 
were called and sworn. 
 
The Committee examined the witness. 
 
Evidence concluded, the witness withdrew. 
 
 

Michael Robert Cranny 
 
was called and sworn. 
 
The Committee examined the witness. 
 
Evidence concluded, the witness withdrew. 
 
 
 
5.   General business 
 
There being no further business, the Committee adjourned at 3:50 p.m.. 
 
 
 
 
 
Chairman Committee Manager 
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 No. 53/23 
  

 PROCEEDINGS OF THE 
 COMMITTEE ON THE INDEPENDENT COMMISSION 

AGAINST CORRUPTION 
 
 5:00 P.M., WEDNESDAY 22 NOVEMBER 2006 
 AT PARLIAMENT HOUSE, SYDNEY 
 
 MEMBERS PRESENT 
 
 
Legislative Council Legislative Assembly 
Ms Gardiner Mr Yeadon (Chairman) 
 Mr Turner 
 Mr Pearce 

Ms Keneally 
Mr Roberts 

Mr Kerr 
Mr Mills 
Mr Price 

 
Also in attendance:  Mr Faulks, Manager of the Committee; Mr Jefferis, Senior Committee 
Officer; Ms Jay, Senior Committee Officer; Ms Phelps, Committee Officer; and Ms Yeoh, 
Assistant Committee Officer. 
 
The Chairman presiding.  
 
 
1.   Apologies 
 
Apologies were received from Mr Primrose and Revd. Nile. 
 
 
2. Previous minutes 
 
On the motion of Ms Keneally, seconded Mr Turner, the minutes of Meeting No. 22 of 
Wednesday 20 September 2006 was accepted as a true and accurate record. 
 
…. 
 
10. Consideration of draft report: 'Review of the Protected Disclosures 
Act 1994' 
 
The Chairman presented his draft report: “Review of the Protected Disclosures Act 1994”. 
 
The report, have been distributed previously, was accepted as being read. 
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The Committee proceeded to deliberate on the draft report: 

 
Chapter 1, Paras 1.1 - 1.6:  read and agreed to 
Chapter 2, Paras 2.1 - 2.2:  read and agreed to 
Chapter 3, Paras. 3.1 - 3.94:  read and agreed to 
Chapter 4, Paras 4.1.- 4.9  read and agreed to 
 
Annexure 1:  read and agreed to 
Annexure 2:  read and agreed to  
Annexure 3:  read and agreed to 
Annexure 4:  read and agreed to 
Annexure 5:  read and agreed to  
Annexure 6:  read and agreed to 
Annexure 7:  read and agreed to  
 
Recommendation 1: read and agreed to 
Recommendation 2: read and agreed to 
Recommendation 3: read and agreed to 
Recommendation 4: read and agreed to 
Recommendation 5: read and agreed to 
Recommendation 6: read and agreed to 
Recommendation 7: read and agreed to 
Recommendation 8: read and agreed to 
Recommendation 9: read and agreed to 
Recommendation 10: read and agreed to 
Recommendation 11: read and agreed to 
Recommendation 12: read and agreed to 
Recommendation 13: read and agreed to 
Recommendation 14: read and agreed to 
Recommendation 15: read and agreed to 
Recommendation 16: read and agreed to 
 

The Committee deliberated. 
 
It was agreed that the following text and recommendation be included: 
 
" Members of Parliament 
3.60 Under section 19 of the Protected Disclosures Act 1994, a public official may, under certain 
circumstances, make a disclosure to a member of Parliament, or to a journalist, and that disclosure 
is protected by the Act.  To attract protection: 

• the public official making the disclosure must have already made substantially the same 
disclosure to an investigating authority, public authority or officer of a public authority in 
accordance with another provision of the Act; 

• the investigating authority, public authority or officer to whom the disclosure was made or, if 
the matter was referred, the investigating authority, public authority or officer to whom the 
matter was referred (a) must have decided not to investigate the matter, or (b) must have 
decided to investigate the matter but not completed the investigation within 6 months of the 
original disclosure being made, or (c) must have investigated the matter but not 
recommended the taking of any action in respect of the matter, or (d) must have failed to 
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notify the person making the disclosure, within 6 months of the disclosure being made, of 
whether or not the matter is to be investigated; 

• the public official must have reasonable grounds for believing that the disclosure is 
substantially true; and  

• the disclosure must be substantially true.  
 
3.61 The Parliamentary Committee noted that there was a lack of training and supportive 
documentation available to members of Parliament regarding the receipt of a disclosure from a 
public official under section 19 of the Protected Disclosures Act 1994, and accordingly recommends 
that the Clerk of the Legislative Assembly and the Clerk of the Parliaments ensure that appropriate 
training and supportive documentation is made available.  
 
 
Recommendation 10 
The Clerk of the Legislative Assembly and the Clerk of the Parliaments ensure that appropriate 
training and supportive documentation is made available to members of Parliament regarding 
the receipt of a disclosure from a public official under section 19 of the Protected Disclosures 
Act 1994. 
 

 
3.62 In doing so, the Clerk of the Legislative Assembly and the Clerk of the Parliaments should 
consult with the Protected Disclosures Unit regarding the development of appropriate education and 
training materials about protected disclosures—see Recommendation 9 (h)." 
 
The proposed text and recommendation was read and agreed to. 
 
On the motion of Mr Pearce, seconded Mr Turner: 

That the draft report: “Review of the Protected Disclosures Act 1994”, as 
amended, be read and agreed to. 

Passed unanimously. 
 
On the motion of Mr Pearce, seconded Mr Turner: 

That the draft report: “Review of the Protected Disclosures Act 1994”, as 
amended, be accepted as a report of the ICAC Committee, and that it be signed 
by the Chairman and presented to the House.  

Passed unanimously. 
 
On the motion of Mr Pearce, seconded Mr Turner: 

That the Chairman and Committee Manager be permitted to correct any 
stylistic, typographical and grammatical errors in the report. 

Passed unanimously. 
 
 
11. General business 
 
This being the last scheduled meeting of the ICAC Committee of the 53rd Parliament, the 
Chairman thanked the Members for their contribution and commitment over the period 
2003-2006. 
 
The Chairman also thanked, on behalf of the Committee, the staff of the ICAC Committee 
secretariat: Mr Faulks, Manager of the Committee; Mr Jefferis, Senior Committee Officer; Ms 
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Jay, Senior Committee Officer; Ms Phelps, Committee Officer; and Ms Yeoh, Assistant 
Committee Officer; for their efforts in supporting the Committee's work. 
 
There being no further business, the Committee adjourned at 5:20 p.m.. 
 
 
 
 
 
Chairman Committee Manager 
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 ANNEXURE 7 
 

REPORTS OF THE COMMITTEE ON THE  
INDEPENDENT COMMISSION AGAINST 
CORRUPTION 
  
 
ICAC Committee (2006).  Review of the Protected Disclosures Act 1994 

ICAC Committee (2006).  Examination of the 2003-2004 annual report of the Independent Commission 
Against Corruption 

ICAC Committee (2006).  Quarterly examination of the Inspector of the Independent Commission Against 
Corruption, July-September 2006 

ICAC Committee (2006).  Quarterly examination of the Inspector of the Independent Commission Against 
Corruption, April-June 2006 

ICAC Committee (2006).  Quarterly examination of the Inspector of the Independent Commission Against 
Corruption, January-March 2006 

ICAC Committee (2006).  Proceedings of the 2nd National Conference of Parliamentary Oversight 
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